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THE FINANCIAL COLLAPSE OF ENRON—Part 2

THURSDAY, FEBRUARY 7, 2002

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2322, Rayburn House Office Building, James C. Greenwood (chair-
man) presiding.

Members present: Representatives Greenwood, Bilirakis,
Stearns, Gillmore, Largent, Burr, Bass, Tauzin (ex officio),
Df?utsch, Stupak, Strickland, DeGette, John, Rush, and Dingell (ex
officio).

Also present: Representatives Green, Markey, McCarthy, Wax-
man, and Jackson Lee.

Staff present: Mark Paoletta, majority counsel; Tom DiLenge,
majority counsel; Michael Geffroy, majority counsel; Casey
Hemard, majority counsel; Jennifer Safavian, majority counsel,
Shannon Vildostegui, majority counsel;, David Cavicke, majority
counsel; Brian McCullough, majority professional staff; Brendan
Williams, legislative clerk; William Carty, legislative clerk; Peter
Kielty, legislative clerk; Jonathan Cordone, minority counsel; Edith
Holleman, minority counsel; Chris Knauer, minority investigator;
Courtney Johnson, research assistant; and Jessica McNiece, staff
assistant.

Mr. GREENWOOD. Good morning. This hearing of the Oversight
and Investigations Subcommittee of the House Energy and Com-
merce Committee will come to order, and the Chair recognizes him-
self for the purposes of an opening statement.

The hearing this morning will be a painful one. We have met to
continue our investigation into the collapse of the Enron Corpora-
tion. And as our investigations show and as was borne out by Dean
Powers’ testimony 2 days ago, a number of our witnesses today
who are members of the corporate leadership team at Enron who
must bear the greatest weight for its collapse.

Four of the witnesses here today will appear only briefly. Mr.
Fastow, Kopper, Causey and Buy will all seek the protection
against the danger of self-incrimination guaranteed by the Con-
stitution to every citizen in the Bill of Rights. The duty of this sub-
committee is to investigate the facts of the matter surrounding the
collapse of Enron to determine what went so horribly wrong that
the Nation’s seventh largest corporation had to seek protection
from its creditors by filing for bankruptcy.
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And once we have established those facts, we have an obligation
to determine how our financial laws and regulations can be im-
proved so that in the future publicly traded companies faithfully
and completely report their financial actions and their true finan-
cial health. This is the only way to ensure that our investor con-
fidence is restored and that future investors will not suffer the fate
that many thousands who watched with horror as the work of a
lifetime was swallowed up and their life savings disappeared.

The facts uncovered to date seem clear enough. Two days ago, we
heard extensive and informative testimony from William Powers,
Dean of the University of Texas School of Law and chairman of the
Special Investigative Committee of Enron’s Board of Directors, who
joined the board this past October solely to investigate the trans-
actions between Enron and various partnerships. Our own inves-
tigations into these transactions, along with Dean Powers’ illu-
minating report, carefully detail the complex workings of these re-
lated party entities, as they were called.

As the workings of these entities and associated schemes, such
as Chewco, LJM1, LJM2, the Raptor transactions, and JEDI, be-
come clearer, they also become more disturbing. In Dean Powers’
words, “What we have found is nothing short of appalling.” Mr.
Fastow, aided by a number of those witnesses subpoenaed here
today, shared in huge fees totaling tens of millions of dollars to ar-
range and participate in bizarre transactions that were, at the
least, imprudent; at worst, contrary to the very interests of the
company, shareholders and investors they were duty bound to
serve, apparently plundering millions at the expense of the com-
pany and its shareholders.

In furthering these transactions, we have also learned they failed
to follow the most basic rules of accounting. They also failed to ad-
here to any of the business tenets designed to avoid conflicts of in-
terest. In putting numerous deals together, Mr. Fastow and his
subordinates managed apparently to represent both sides to a
transaction. The Powers report and the Dean’s personal testimony
on Tuesday could not have been any clearer or more firm in conclu-
sion that these transactions were not designed to improve Enron’s
economic health; on the contrary, these deals magnified Enron’s
risks, hastening the day of collapse.

Sadly, it is increasingly clear that this collapse was not brought
about by the isolated acts of rogue employees. A disaster of this
magnitude requires the complicity of far more than a few bad ap-
ples. From senior managers to corporate directors, to outside coun-
sel and accountants, almost no one who had the power to sound the
alarm, correct the situation or prevent this debacle did so.

As 1 stated earlier, four of the individuals who are the center of
these schemes will not testify today: Andrew Fastow, who was
Enron’s former chief financial officer; Michael Kopper, who was the
former managing director of Enron Global Finance. While both of
these individuals have provided some documents to committee in-
vestigators, they have refused to be interviewed or provide all of
the documents in their possession. They also have refused to come
before us this morning voluntarily. They have come here under
subpoena.
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Rick Causey was Enron’s chief accounting officer, and Rick Buy
was Enron’s chief risk officer. We received word yesterday that nei-
ther of these individuals will testify today. Fortunately, committee
investigators have had the opportunity to interview both Mr.
Causey and Mr. Buy about these matters over the last month.

But reluctant witnesses will not keep us from getting at the
truth. Again, the facts, our investigation and Dean Powers’ report
appear to confirm that Mr. Fastow essentially masterminded the
transformation of this company into the derivatives trading giant
it was. He devised the transactions that were ostensibly aimed at
moving volatile holdings off Enron’s books—deals we understand
now to have been fraudulent.

Mr. Kopper served as his chief lieutenant. He became the general
partner of Chewco, whose mysterious dealings accounted for the
single largest portion of Enron’s financial restatements last Novem-
ber. Mr. Kopper also served as a general manager of Mr. Fastow’s
two LJM partnerships.

Even without the testimony of Fastow, Kopper, Causey and Buy,
we will still be able to get some important answers today. To this
end, other witnesses today will include Enron officials who had
dealings with Fastow and Kopper and who attempted to alert oth-
ers in Enron’s senior management about the danger these deals
represented to the company. We will also hear from Tom Bauer,
the Andersen audit partner who worked on the Chewco trans-
actions, who is expected to describe what Enron did and did not
disclose about this highly troubling transaction.

Our last panel is comprised of senior Enron officers and directors
who approved these partnerships and transactions and were re-
sponsible for ensuring the fairness and appropriateness of the
transactions in question. Their role in this, for good or ill, also
needs to be established, and we want to give them the opportunity
to speak for themselves.

We will hear much talk today of such things as derivatives, the
practice of hedging and why certain transactions go on the books
and others remain undisclosed. We will also learn more than any
congressional committee to date on the murkiest of dealings Enron
operatives engaged in. We have before Congress, for the first time,
a collection of the senior Enron players who knew why decisions
were made, why the company chose to pursue this ill-fated course,
what the company knew about the risks involved and why they
chose to act and not act the way they did. What we learn today I
am confident will help this committee continue to construct a full
and accurate picture for the public of what happened to cause this
financial, personal and corporate tragedy.

One final note: Like many Americans, I have tried to keep some
perspective on this whole tawdry affair and to provide some per-
spective as well, but the truth is that this story of financial collapse
and betrayal is of epic proportions. It is almost biblical in scope,
so perhaps we need to look beyond all the greedy details of avarice
and appetite to a larger lesson that all of us can share. In the 11th
Chapter of the Book of Proverbs, the authors offer these prophetic
words: “He that troubleth his own house will inherit the wind. And
the fool will be a servant to the wise in heart.” Perhaps that is the
true lesson of Enron’s failure.
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I now recognize the ranking member of this subcommittee, Mr.
Deutsch, the gentleman from Florida, for an opening statement.

Mr. DEuTsCcH. Thank you, Mr. Chairman. You know, our work
here, I think all of us at this point have a sense, is much more im-
portant than really the specifics of this transaction, because we
have benefited, everyone in this room, everyone in this country, ev-
eryone in the world, from a system of transparency in capital mar-
kets that has really gained incalculable results. And I think what
we have learned, and we know more than we did a week ago, 2
weeks ago, is that Enron—the system failed, Enron failed, but the
system also failed, because stockholders, the public did not know
what was going on in the company, and the statements did not
fairly represent what the company was doing. And it is absolutely
certain that that was done with intent.

We have had a number of staff, maybe up to 20 staff people, try-
ing to unravel Enron, and obviously SEC is working on this as well
as the Justice Department. And we had a members meeting with
staff yesterday evening where we were briefed, and one of the
things that I asked the staff—apparently there are about 4,000
partnerships. I am sure many of the people here could know the
exact number, but there were 4,000 partnerships that Enron did.
And I asked the staff to try to explain one of them to us of the
4,000, that maybe we can understand one and just understand
what was there. So I am going to try—and I asked them for a rel-
atively easy one, maybe the easiest.

This is what they have described as maybe the easiest one. It is
the LJM Rhythms transaction structure, and it started out as a
normal transaction. Enron made an investment, an IPO, with
Rhythms Net, an initial investment of $10 million. That invest-
ment then grew to a value of about $400 million Enron had a lock-
out provision in the IPO that they could not sell the stock, so
Enron had a reason to try to lock in the stock price. That is a le-
gitimate business transaction, so they were attempting to buy a
put at the strike price. But as opposed to going to Goldman Sachs,
what Enron did, and Mr. Fastow, what you did, is you set up LJM
Limited Partnership to sell the put to Enron. And what happened
was Enron capitalized LJM Partnerships with a value of about
$200 million of Enron stock. As soon as that occurred, Mr. Fastow,
who won’t testify today, took a $30 million management fee as a
general partner of LJM Partnership. At the same time, he was the
chief financial officer or as part of the management of Enron.

Now, what happened was, actually that partnership then set up
a subsidiary which sold the put to Enron, but what happened to
the stock value is it kept going down, and as it was going down,
Enron kept putting stock into the general partnership. Why we be-
lieve this is illegal is that as opposed to buying a derivative from
Goldman Sachs where it would be an arms-length transaction and
the risk would be borne by Goldman Sachs and they would have
a true fee between them, there was no risk for the partnership, be-
cause it was guaranteed by Enron stock. And so the $400 million
in gain that was attempted to be locked in, that stayed on the
books of Enron so anyone who wanted to try to understand what
was going on in Enron would look at the books and see a $400 mil-
lion gain, but, effectively, there was no gain.
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I mean this is a scam. This is one of 4,000 scams. It is one of
the simpler scams, but, again, our understanding is it wasn’t just
smart, it wasn’t just around the edges, it was in fact fraud, it was
a criminal violation, and I think what we are learning as we learn
more and more, and hopefully Enron is the exception in America,
that the case of Enron—and I hope someone is going to try to de-
fend this today, because I think I want to understand maybe there
is another story that we haven’t heard from our staff, maybe there
is another explanation which we don’t understand—but hopefully
Enron is in fact the exception in corporate America, that the cor-
poration that is doing this is not living on the edge, looking for the
gray area but engaging in illegal activity, is engaged in fraudulent
transaction.

And one analogy that I have mentioned at at least one other
hearing that I will mention again today, I keep reminding myself
of the scene in the Godfather movie where Tom Hogan, who is the
attorney for the Godfather, had a meeting with the Godfather, and
the Godfather tells him, “Just remember, you can always steal
more with a briefcase than with a gun.” And I think what we have
here is a case where literally about $4 billion was stolen from peo-
ple, and it was stolen, unfortunately, from people, from real people,
thousands of whom are suffering.

And, again, I have read biographies of half the people on the
panel who are going to testify and not testify today, and I am sure
you are going to have to live with yourselves regardless of the con-
sequences of what happens with all these investigations, but I will
tell you on a personal basis, as I look at this, is that I hope you,
in the dark night of your own souls, think about some of the people
who in fact, throughout the country but particularly in the area of
Texas, who literally lost their entire life savings and whose lives,
effectively, in ways destroyed because of your actions. Thank you,
Mr. Chairman.

Mr. GREENWOOD. The Chair thanks the gentleman and recog-
nizes the chairman of the full committee, the gentleman from Lou-
isiana, Mr. Tauzin.

Chairman TAUZIN. Thank you, Chairman Greenwood. Once
again, let me express my gratitude to you, Jim, and to you, Peter,
for the extraordinary way in which the subcommittee had con-
ducted its business and has gone about this investigation. And I
would be remiss if I did not once again thank my good friend, Mr.
Dingell, the ranking member of our committee, for the, again, ex-
traordinary cooperation we are getting on both sides of the aisle in
this investigation. Other committees may be proceeding in a par-
tisan, political manner at looking at this matter. I hope Americans
recognize the extraordinary way the Democrat and Republican in-
vestigative team and this committee and our members are working
together to try to get to truth here. And I thank you again, Mr.
Dingell, for that cooperation and that effort.

Mr. DINGELL. Thank you, Mr. Chairman.

Chairman TAUZIN. We are getting close to the bottom of this col-
lapse and this mess, and I believe the solid progress this week will
help us tremendously, as we determine not only what happened
but what we in turn can do to assure that something like this
doesn’t happen again. We look forward this morning, of course, to
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the second portion of our hearing into the fraudulent transactions
that brought this corporation down.

This past Tuesday, we heard a devastating report from the inside
of the corporation, from the chairman of Enron’s own investigative
committee. This report outlined the extraordinary story of self-deal-
ing, of deception, of bogus statements, or irresponsible manage-
ment and indeed, I believe, outright fraud. And I say outlined, be-
cause Dean Powers in his report did not have the ability, as the
committee does, to compel the production of documents or testi-
mony, and it was limited in scope. But it certainly reinforced the
very troubling information we have been unearthing in this inves-
tigation.

I think it is epitomized by one little line in the first memo that
one of our witnesses, Jordan Mintz, wrote on January 4, and I
quote, “Nicole has advised that if there is a general theme or guide-
line to follow in the preparation process of all these deals, it is to
be as innocuous as possible in terms of description, detail, et
cetera.”

Despite all the complicated dealings and cross-dealings and self-
dealing we are learning about, I still believe what we have before
us is a simple story. It is a simple story of old-fashioned theft and
explicable acts—inexplicable acts that allowed the perps to get
away and to destroy the company. We know that the senior Enron
employees who controlled these transactions, Chewco, LJM1 and
LJM2, the Raptors and so many others, participated in self-enrich-
ment schemes at the expense of the company and the shareholders
and its own employees.

And yet these schemes could have been stopped with proper over-
sight by certain senior executives, a few of whom are with us
today. Absent their taking action, matters could have been put
right by Enron directors who were ultimately responsible for the
health of the company and the interests of the shareholders, but
that didn’t happen. They allowed the CFO to work both sides of the
negotiating table. They enabled him to participate in his own risky,
high-return transactions but effectively insulated him from the
risk. This assured his ability to take away tens of millions of dol-
lars and ensure that Enron would be on even shakier ground as it
ensured more risk and riskier proposals.

They allowed sweetheart deals, literally, as we have recently dis-
covered, to take place among senior employees, and they allowed
a fraud to be perpetrated on the shareholders. And they told share-
holders the company was making money that it was actually losing
so the stock price would remain high, so senior officers could sell
off their shares and make millions while the vast majority of the
workers would be left holding empty pocketbooks. To be sure, the
accountants and legal advisors assisted, wittingly or unwittingly, or
in the sham transactions. And we will have the opportunity to see
how we might resolve some of those perverse incentives that al-
lowed that to happen.

This morning, however, we have the opportunity to question sev-
eral of the principals who could have prevented this collapse. They
have a lot to answer for. We also have a couple of senior officers
who attempted to alert those charged with policing those deals to
no avail. That is a good story. We will hear from some good officers
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in the company who smelled the cancer growing inside and tried
}:‘o ii(a something about it. We will be able to explore today why they
ailed.

For example, we will have before us Jordan Mintz, the current
general counsel for Enron Global Development. He attempted to
get then Enron President and CEO Jeff Skilling to sign deal ap-
proval sheets, as was required, but he couldn’t get Mr. Skilling to
sign them. We are going to ask Mr. Skilling today about that. We
will find out why those sheets were not signed, why they were
signed by everybody else but him. We will have Enron board mem-
bers, and we can ask them about the oversight of these trans-
actions. And, finally, we have the former CFO, Andrew Fastow,
and former managing director of Enron Global Finance, Michael
Kopper, who anyway you look at it stood at the very center of the
schemes.

Now, they may take the Fifth Amendment today, and they have
the right to do so, and we certainly respect that, but as the chair-
man said, we have other means of getting to the bottom of this
thing. Our investigators are doing that. We are doing it in a delib-
erative, bipartisan way, and we are going to make it available to
the American public as we try to not only unravel what went
wrong here, but try to make sure again that it doesn’t happen
again to any other American company, its employees or to those
who believe in the system by which investors can trust information
upon which they make the judgments when buying and selling
stock in this country. We have got a big job to do, today is a big
step.

Mr. Chairman, again, I want to thank you for the diligent, ex-
traordinary work you and your minority members are doing for the
full committee. And, again, I want to thank Mr. Dingell for his ex-
traordinary cooperation. Thank you.

[The prepared statement of Hon. W.J. “Billy” Tauzin follows:]

PREPARED STATEMENT OF HON. W.J. “BILLY” TAUZIN, CHAIRMAN, COMMITTEE ON
ENERGY AND COMMERCE

Thank you Chairman Greenwood. And, once again, allow me to express my grati-
tude to you, the ranking member, Mr. Deutsch and my friend, Mr. Dingell, the
ranking member of the full Committee, for all your cooperation and effort these past
two months: The hard work of the staff, on both sides of the aisle, is paying off.

We are getting close to the bottom of the Enron collapse and, I believe, our solid
progress this week will help us tremendously as we determine what happened, and
as we then turn to what we can do to assure something like this doesn’t happen
again.

I look forward, this morning, to this second portion of our hearing into the fraudu-
lent transactions that brought this corporation down. This past Tuesday we heard
a devastating report from the chairman of Enron’s own investigative committee.
This report outlined an extraordinary story of self-dealing, deception, bogus state-
ments, irresponsible management and, indeed, outright fraud.

I say outlined because Dean Powers’ report did not have the ability, as this Com-
mittee does, to compel the production of documents or testimony, and it was limited
in scope. But it certainly reinforced the very troubling information we’ve been un-
earthing in our own investigation.

Despite all the complicated dealings and cross-dealing, and self-dealing, we are
learning, I believe, that what we have before us is a story of simple, old-fashioned
theft—and the inexplicable acts, or lack thereof, that allowed the crooks to get away
and to destroy a company.

We know now that senior Enron employees who controlled these transactions—
Chewco, LJM1, and LJM2, the Raptors, and so many others—participated in self-
enrichment schemes at the expense of the company and its shareholders. Yet these
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schemes could have been stopped with proper oversight by certain senior executives,
a few of whom are before us today. Absent their taking action, matters could have
been put right by the Enron directors, who were ultimately responsible for the
health of the company, and the interests of the shareholders.

But they didn’t step up. They allowed the CFO to work both sides of the negoti-
ating table. They enabled him to participate in his own risky, high-return trans-
actions, but effectively insulated him from the risks. This assured his ability to take
away tens of millions of dollars, and ensured that Enron would be on ever more
shaky ground as it insured these risks.

They allowed sweetheart deals—literally, as we’ve recently discovered—to take
place among senior employees. And they allowed a fraud to be perpetrated on the
shareholders. They told shareholders the company was making money that it was
actually losing so the stock price would remain high, so the senior insiders could
continue to make off with their millions, while the vast majority of workers would
be left holding empty bankbooks.

To be sure, the accountants and legal advisors assisted, wittingly and unwittingly,
in the sham transactions. We’ll have opportunity to see how we might resolve the
perverse incentives that allowed this to happen as our investigation continues. (Our
Full committee hearing yesterday certainly helped to shine an informed light on
some of the questions that we must address on that front.)

This morning, however, we have an opportunity to question several of the prin-
cipals who could have prevented this collapse; they have a lot to answer for. We also
have a couple of senior officers who attempted to alert those charged with policing
these deals, to no avail. We'll be able to explore why they failed today.

For example, we have before us Jordan Mintz, current General Counsel for Enron
Global Development. He attempted to get then Enron President and CEO, Jeff
Skilling, to sign deal approval sheets, as was required, but he couldn’t get Skilling
to sign. We can ask Mr. Skilling about that, who’s before us today as well.

We have Enron board members and can query them about their oversight of these
transactions.

And, finally, we have former CFO Andrew Fastow and former Managing Director
of Enron Global Finance Michael Kopper, who, any way you look at it, stood at the
very center of these schemes. And we have Richard A. Causey, who was chief ac-
counting and compliance officer at the time of these deals, and Richard Buy, who
was chief risk officer. These two should have known the risks the company was
being subject to, and also had to sign off on the various transactions.

We'd like to ask them a lot of questions, but they plan to invoke their Fifth
Amendment rights. Even so, this hearing promises to be informative. I look forward
to learning more about the people who brought this company down.

Mr. GREENWOOD. I thank the chairman. Mr. Dingell?

Mr. DINGELL. Mr. Chairman, I thank you, and I want to reiterate
the words of our chairman, Mr. Tauzin, that this is a bipartisan
investigation, and in it we will work together to get to the bottom
of this sorry mess. And I want to commend Mr. Tauzin, the chair-
man of the committee and also the chairman of the subcommittee
for their labors in this and the staff, which has worked together
splendidly to bring us to where we are today.

We had hoped today that for the first time in this long investiga-
tion of Enron and the sorry matters associated with it that we
would hear directly from the people who created the partnerships
that brought Enron crashing down while they made millions of dol-
lars for themselves. We had hoped to hear why all this had hap-
pened. We had hoped to hear what these people thought about the
loss of jobs of thousands of employees and the wiping out of the
savings and the retirement of thousands more employees, retirees
and investors. Pensions funds and general investors in the market
all have suffered because of deceit, misbehavior, grasping self-deal-
ing, wrongdoing of the most scoundrelly and improper fashion.

But I note with some distress that most of the key players are
staying silent for what appears to be good reason. We know from
the Powers report that key executives misbehaved and that others
claim to have been clueless about the wrongdoing which was going
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on. This leaves them with the unfortunate choice as to whether
they were incompetent or corrupt or perhaps both. Clearly, there
is room that we can come to all of the above judgments. It is pretty
hard to find anybody in this nasty mess to be a person of innocence
and character.

For years, they, at Enron, have played fast and loose with their
numbers, with their ethics, with their public representations and
with their fiduciary duty to the shareholders. As long as the earn-
ings and the stock went up, everyone was happy, and no one need-
ed to know exactly how these numbers were created. Enron’s cul-
ture, moreover, discouraged anyone from raising objectives. For
employees, bonuses and their very jobs depended on being “team
players.” The infamous “rank and yank” system that got rid of the
bottom 10 percent of all employees every year could be, and was,
manipulated to get rid of anyone who caused trouble. Enron’s exec-
utive suite seemed to be the personal sandbox of a group of golden
boys who had been clever enough to structure financial vehicles
that would take debt and losing assets off the books and turn them
miraculously into income. It is interesting to note that lawyers, ac-
countants, officers of the company and others all profited from this.

Mr. Fastow, who almost got “yanked” because of his inability to
achieve real earnings in one of Enron’s energy divisions, became
the star by creating false earnings when he could not create real
earnings. Favoritism and chaos reigned in his Global Finance Divi-
sion, where people with inside information and paychecks from
Enron, but their bonuses from LJM2, were negotiating contracts
for Mr. Fastow’s and Mr. Kopper’s partnerships with other Enron
employees. If the Enron negotiators were too tough, they some-
times got personal calls from Mr. Fastow. Two people who were en-
gaged to be married were negotiating against each other. Picture
that, if you please. One of them actually got a $60,000 payment
from one of Mr. Kopper’s partnerships for structuring a deal.

Mr. Skilling, the company’s president and chief executive officer,
was warned about the problems these partnerships were causing in
the office. He did nothing except to find another job for the com-
plainant. Nor did others in positions of authority distinguish them-
selves. There were very few innocent parties in the board rooms
and the executive suites at Enron. The board of directors approved
these related party transactions, because they were “fast and
cheap.” In other words, debt and assets could be moved around
quickly, and Enron wouldn’t have to pay investment bank fees.

Then senior management and the board gave the transactions to
the company’s chief financial officer, because he would know where
to find investors. But as a former Securities and Exchange Com-
missioner said recently, “A CFO, of all people, has to have an undi-
vided loyalty to the company.” And we will inquire, as this goes for-
ward, as to where the loyalty here lay. Such a structure is a recipe
for disaster. And a disaster is clearly what followed. Enron, the
seventh largest company in the Nation, a darling of Wall Street, a
publicly-held company, failed, taking with it the incomes, the sav-
ings, the hopes, and aspirations, the dreams of its employees and
its retirees.

This committee and this Congress has a duty to find out what
happened and to take all necessary action to correct the situation
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and to prevent the repetition of such a sorry, stinking mess. We
may find the scandal is not only what was illegal. A greater scan-
dal may very well be what was legal. Mr. Chairman, I thank you.

Mr. GREENWOOD. And I thank the ranking member of the full
committee. The gentleman from Florida, Mr. Bilirakis.

Mr. BIiLIRAKIS. Thank you, Mr. Chairman. We have a vote on the
floor. I won’t take long. I do not have prepared remarks. And the
others before me and those after me will have gone into many of
the details, which——

Mr. DINGELL. Mr. Chairman, could I just note——

Mr. GREENWOOD. Yes.

Mr. DINGELL. [continuing] if you please, one thing. There are a
group of Enron employees here hoping for justice, looking to see
what has transpired and watching the debates and the consider-
ations in this matter by the committee with considerable interest,
and I thank you for that. They are back against the wall over here.

Mr. GREENWOOD. Yes. And I thank the ranking member. The
gentleman from Florida will continue.

Mr. BiLirakiS. Well, thank you. You know, as we sit in these
hearings, Mr. Chairman, I just wonder if particularly the execu-
tives of Enron and the executives of the auditors realize what they
have done, to their stockholders, to their employees of Enron, to
America, and to those of us, really, who have always believed, as
Mr. Tauzin said, in the business community. You are really shat-
tering the strength that you have always had among those of us
who believe very strongly in the system. I can’t imagine that you
don’t realize what you have done. And on the other hand, with the
apparent type of mindsets many of you must possess to have done
what you have, maybe you really don’t realize what you have done.

It took terrorists from other countries to tear this country and
really the world asunder. Now we have fellow Americans who have
accomplished something that is almost as bad when we take into
consideration what Enrons collapse is doing to the stock markets,
and what it is doing in the confidence and faith of the American
people in a system of auditors, particularly, and in the corporate
community. There is a lot of anger here, and I just hope that you
all realize that, and you realize that you brought about that anger.
Having said that, Mr. Chairman, I yield back. Thank you.

Chairman TAUZIN. I thank the gentleman. The Chair would like
to advise the visitors and the participants here today that a vote
is occurring on the floor of the House. Members have had to move
over to the House floor to make that vote, but we will continue the
process of the opening statements so we can get to the witnesses
as rapidly as possible. And the Chair recognizes, at this point, the
vice chairman of the full committee, the gentleman from North
Carolina, the distinguished Mr. Burr.

Mr. BURR. I thank the Chair. Mr. Chairman, Mr. Greenwood said
earlier that this was a painful hearing. I agree totally with that.
This is also a sick hearing. It is a sick hearing because of the indi-
viduals, it is a sick hearing because investors are sick of the lack
of transparency that existed in the Enron books. America is sick
that greed drove decisions with no regard for the human lives that
were affected by it. And today’s pain is magnified even greater by
the decision of some to say nothing.
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I believe that there are individuals that will be asked to testify
in front of this committee, and have testified in front of this com-
mittee, that believe by remaining silent that the anger will die or
that we will go away or that America will forget. For those who
have chosen that route, let me assure you the anger will not die,
we will not go away, and America will not forget what has hap-
pened.

Mr. Chairman, in its heyday, Enron ran a television ad, and its
commercial touted their innovative corporation. I now know what
that meant. But the Enron ad went on to show the Enron logo at
the end, and it said, “Why, why, why?” You know, today we are
here with the same logo and the same question, “Why, why, why?”
Mr. Chairman, I want to commend you for not only the sub-
committee but the full committee’s commitment to get the answers
to the question, “Why, why, why?” I yield back.

Mr. GREENWOOD. The Chair would gladly yield the gentleman as
much time as he chooses. But in the absence of other members pre-
pared to make opening statements now, we are going to suspend
for at least 5 minutes until the next member is with us.

[Brief recess.]

Mr. GREENWOOD. The committee will come to order. The guests
will please be seated. The Chair recognizes the gentlelady from
Colorado for 5 minutes for an opening statement.

Ms. DEGETTE. Thank you, Mr. Chairman, and I want to thank
both you and the chairman of the full committee and Mr. Dingell
also for these unprecedented last couple of weeks. We have re-
ceived a crash course in corporate management, special purpose en-
tities and auditing and accounting practices. This debacle has been
a sobering revelation of the dark side of arrogance, greed and ap-
parent disdain for legitimate public safeguards. I understand we
have a number of Enron employees here today, and I will assure
each and every one of you that we will get to the bottom of this,
we will find what happened, and we will make sure it never hap-
pens again, to the best of our ability.

By the time we finish this investigation, Enron may be the most
analyzed, dissected and discussed corporation in history. I don’t
think any of us like what we have seen. I wonder about the
mindset, for example, that allows sketchy partnerships to be cre-
ated rife with conflicts of interest which are undisclosed. I have
tried to conceptualize decisions that allowed lower-level employees,
like the folks here today, to lose their life savings while senior ex-
ecutives walked away with millions of dollars without seemingly
doing anything for that money. I have come to realize that there
are some people who think they are smarter than the system and
are willing to risk what is not theirs for personal gain. And I am
shocked by the apparent ambivalence, at best, by a board of direc-
tors who somehow seems to feel that when employees and officers
are self-dealing that these same people, the foxes guarding the hen-
house, should somehow come to the board and independently give
this information to the board rather than the board ferreting out,
which I think is their fiduciary duty.

Mr. Chairman, I have a long opening statement here, but I think
I would rather get to what the witnesses have to say, and so I
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would ask unanimous consent to submit the whole opening state-
ment for the record, and I will yield back the balance of my time.
Mr. GREENWOOD. Without objection, the statement of the
gentlelady in its entirety will be incorporated into the record.
[The prepared statement of Hon. Diana DeGette follows:]

PREPARED STATEMENT OF HON. DIANA DEGETTE, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF COLORADO

Thank you, Mr. Chairman. The last few days have been unprecedented. We have
received a crash-course in corporate management, special purpose entities, and au-
diting and accounting practices. The Enron debacle has been a sobering revelation
of thg dark side of arrogance, greed, and apparent disdain for legitimate public safe-
guards.

By the time we finish our investigation, Enron may be the most analyzed, dis-
sected, and discussed corporation in history. I must admit I don’t like what I've
seen. I've wondered about the mind-set that allows sketchy partnerships to be cre-
ated rife with conflicts of interest. I've tried to conceptualize the decisions that al-
lowed lower-level employees to lose their life savings while senior executives walked
away with millions. I've come to realize that there are some people who think they
are smarter than the system and are willing to risk what is not theirs for personal
gain.

Mr. Chairman, all of us have tried to comprehend this web of transactions, part-
nerships, and misinformation. The Powers Report was illuminating. The corporate
climate of enrichment and exploitation was shocking. The testimony of Enron and
Arthur Anderson principals in the past few days demonstrated little in the way of
responsibility or remorse. We can believe one of two stories: either many key people
were out of the loop, including the top management and board members, or, many
people knew what was going on and turned a blind eye. Either story leads to the
same conclusion. There were gross breaches of the board’s fiduciary duty. A member
of Enron’s board of directors will tell us today that it is more important for us to
focus on what the board knew when it was approving these highly problematic re-
lated-party transactions. I believe it is more important to ask if the board was act-
Lng in its true fiduciary duty by attempting to understand and direct the company’s

usiness.

In the past few days we have witnessed finger-pointing, denials of involvement,
and attempts to side-step questions. But I am waiting for someone who takes re-
sponsibility, someone who did know what was going on. In any corporation, manage-
ment and corporate executives talk about being in charge and making the tough de-
cisions. There must have been a chain of command and internal checks against
abuse. Today, I would like to know why Jeffrey Skilling, the former CEO of Enron,
failed to make the tough decisions required of him in order to check the conflict of
interest of senior Enron executives.

Thanks to the Powers Report, we know that senior management employed tricky
transactions called SPE’s to transfer risk and cover up liabilities. Investors, govern-
ment regulators, and employees were duped by the very people who were supposed
to shepherd resources and act with fiscal prudence. The management team and the
board of directors were hired to protect their employees and to act as wise stewards
for the company’s resources, to create a sound foundation for strong future growth.
That was their job and their fiduciary duty. Now, we have a glimpse of what was
really going on. For Enron, business as usual was dirty business.

Take, for example, the failure of Mr. Jaedicke and his audit committee to inquire
about the nature of the SPE’s and to ensure that Fastow was following the rules.
I look forward to hearing what both Mr. Jaedicke and Mr. Winokur, a member of
the Enron board, have to say about this.

I have to say that the disappointment of this story cuts very deep. There are some
who think this story will end in a week or a month. I don’t think so. There are some
other corporations who are standing on the sidelines, companies who have engaged
in the same practices, thinking they are immune. Well, think again. This committee
is not going away in a week or a month. We are going to demand more trans-
parency. We are going to make sure that auditors do their job, and not take millions
to rubber-stamp fraud. We are going to get to the bottom of this and then keep
going. This bankruptcy will become a landmark, initiating reform and oversight that
will force corporations to come clean and stay clean.

I have many questions, as we all do. I am anxious to discuss all of this with our
witnesses.

Thank you, Mr. Chairman.
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Mr. GREENWOOD. The Chair recognizes, for purposes of an open-
ing statement, the gentleman from Florida, Mr. Stearns.

Mr. STEARNS. Thank you, Mr. Chairman, and let me again com-
pliment you and the staff for a very thorough job here investigating
something as we look into more deeply gets worse and worse.

When you look at the presentation that Mr. Deutsch provided, it
is probably a little complicated to most Americans, but I would give
the analogy, it is basically the analogy of the special purpose enti-
ties. Enron was putting money in their right pocket of approxi-
mately, let us say, $10 and then pulling out a fictitious amount of
$400 out of the left pocket and calling that income. Obviously, this
is a case of failure to disclose, and it will be up to the Justice De-
partment to prosecute this and to ferret out all the details.

What we can do today, though, is to bring attention to this type
of operation. When the Securities Act of 1993 was passed, the
whole intent was that these individuals would provide disclosure.
My colleagues, in capitalism, in a free market, unless there is a
sense of compunction, a sense of consciousness, we can legislate till
hell freezes over and we won’t be successful. It is dependent upon
men and women to put forth some honesty, and obviously it was
not here.

I was alarmed to read in the Wall Street Journal that the top
executives at Enron shielded their pension benefits. It wiped out
the retirement saving of its workers, but they had the gall, the un-
mitigated gall to have financial dealings where, for example, Enron
Chairman Kenneth Lay used a private partnership to protect mil-
lions of dollars worth of executive pension benefits. So the more we
look into this, the more appalling it gets.

I imagine we are going to encounter today from Mr. Skilling
what is called this plausible deniability regarding his role or
knowledge of these transactions. However, I believe you will find
this panel extremely skeptical as our investigation has uncovered
numerous warnings, some directly reporting—that were reported to
Mr. Skilling as to the problems with the various transactions. We
have the Watkins memo to Ken Lay in August, which also men-
tioned former executive Cliff Baxter’s conversation to Skilling re-
garding these transactions. We also have before us today Mr.
McMahon, former treasurer, now president and COO of Enron, who
also repeatedly raised concerns. And Jordan Mintz, former general
counsel of Enron Global Finance and current general counsel of
Enron Global Development, who also raised concerns. There are
plenty of flags. People were just denying the facts. Arthur Ander-
sen, in its role, appeared to have acquiesced in these dealings, de-
spite concerns raised internally in a February 2001 memo.

And, again, I would like to quote, as the chairman has, both the
chairman of the full committee and the chairman of the Oversight
Committee, from the Powers report that these transaction con-
sisted of, “a flawed idea, self-enrichment by employees, inad-
equately designed controls, poor implementation, inattentive over-
sight.” We are indeed uncovering more and more information. Un-
fortunately, many of the folks today will use the Fifth Amendment,
which they are entitled to do. But that leaves the general impres-
sion that something occurred here which was wrong, and they are
afraid to incriminate themselves.
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I would close, Mr. Chairman, by saying that something is going
on here in space and time and that we, as Members of Congress,
have a fiduciary responsibility to ferret out the details and facts for
the American people, and it is an awesome responsibility. And I
yield back the balance of my time.

Mr. GREENWOOD. The Chair thanks the gentleman and recog-
niies, for an opening statement, the gentleman from Louisiana, Mr.
John.

Mr. JoHN. Thank you, Mr. Chairman. On Tuesday, this com-
mittee had an opportunity to review and discuss the Powers report.
It provided the subcommittee with at least a little glimpse into the
questionable and, more likely, criminal activities that contributed
to Enron’s financial collapse. Yesterday, the full committee had an
opportunity to hear from experts in the auditing and accounting
field about what we can learn from the lessons of Enron. Today,
however, is the main event. While it appears that we will learn
from the first three panels, at most, their ability to recite the Fifth
Amendment, I am hoping that the remaining witnesses can shed
a little more light in the numerous partnerships and transactions
and businesses with Enron.

It is important to remember, from a committee standpoint, that
we, the members, do not sit as prosecutors, judges, or jury mem-
bers in determining the guilt or innocence of our panelists. I have
confidence in the ability of the U.S. Department of Justice to pur-
sue justice of what clearly to me appears to be securities fraud, in-
sider trading and obstruction of justice.

The illegal and unethical conduct of Enron officers and managers
is an important component in our congressional investigation, but
it is the legal loopholes and business practices of companies exem-
plified by Enron’s use of, quote, “aggressive accounting,” that I feel
is our primary charge of this subcommittee. We cannot protect
against every bad actor in corporate America who decides to will-
fully break the law, although we can make sure that the tools are
available to regulators so that we can catch them. We can, how-
ever, make sure that shareholders and investors are not misled by
inadequate disclosure, conflicts of interests or may I quote from the
Powers report, “walking conflicts of interest,” and a lack of inde-
pendence in the performance of auditing functions.

Mr. Chairman, I believe today we have the architects of Enron’s
house of cards, and I am eager to hear from Mr. Skilling and oth-
ers, their views and their roles in the eventual collapse. The Pow-
ers report concluded that many of the partnerships created by the
first three witnesses were, from the very beginning, fraudulently
created, because they transferred no risk and were designed for the
very sole purpose of shifting debts and liabilities off balance sheets.
Worse still, these related party transactions allowed Mr. Fastow
and others to enrich themselves with extraordinary compensation
packages which hardly seem justified since these are the very
transactions that created the chain reaction that destroyed the
company, the seventh largest company and the largest bankruptcy
in the history of America.

I do not wish to paint all of the witnesses with one and the same
broad brush. Mr. Mintz, for example, had the good sense to recog-
nize the conflict of interest by Enron employees serving in positions
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in both the company of Enron and the partnerships, one of which
was LJM, and made efforts many times to raise these concerns.
Perhaps he can explain, and I am eager to hear from him, to the
subcommittee why so few others appear to have recognized or ex-
pressed the same concerns.

Mr. Chairman, no one on this committee wants to see a repeat
of the events that brought down Enron. Hindsight often gives us
20/20 vision in many things that we do, and our challenge is to use
these lessons that we will learn to make sure that there is no re-
peat performance in corporate America. Our efforts will not restore
the retirement savings of Enron employees who watched their
401(k) plans evaporate, nor will it return investors’ billions of dol-
lars in equity that disappeared in a very, very few short months.
However, with your continued leadership, Mr. Chairman, and the
chairman of our subcommittees, we can get to the bottom of this
mess and take legislative action so that this will never happen
again.

With that, I yield back the balance of my time so that we can
hear from the people the Powers Report identifies as largely re-
sponsible for this American corporate disaster. Thank you, Mr.
Chairman.

Mr. GREENWOOD. The Chair thanks the gentleman and recog-
nizes, for an opening statement, the gentleman from New Hamp-
shire, Mr. Bass.

Mr. Bass. Thank you, Mr. Chairman, and I will be brief. We
have had a series of hearings on this issue, and we have become
educated. The more we learn, the more nauseating the whole story
becomes. There are issues of insider trading, nondisclosure, pos-
sible obstruction of justice, irregular accounting practices, the list
goes on.

A number of the witnesses will take the Fifth Amendment today,
which is understandable. One, Mr. Skilling, will testify, I suspect,
as he said in a December that what happened to Enron was a trag-
edy but one for which—but not one for which he was responsible.
He said in his interview, quote, “I didn’t do anything wrong.”

Well, I don’t know whether ethics or morality or cruelty or inhu-
manity are really right or wrong; I think they are wrong. I hope
that after we beyond the question of who wrote what memo to who,
who put whose signature on a memo, the complexity of all the
transactions are finally bared and the horrible truth becomes evi-
dent that we really ask as a committee how much illegality oc-
curred, firstly, and, second, what we can do as a full committee to
make sure that this tragedy perpetrated by these business cowboys
never happens again.

I appreciate this hearing process. I think it is going to be long,
difficult, but ultimately I think the investment world will be better
off and the capital markets will be more reliable and honest as a
result of our efforts today and the days to come. I yield back.

Mr. GREENWOOD. The Chair thanks the gentleman and recog-
nizes, for an opening statement, the gentleman from Illinois, Mr.
Rush.

Mr. RusH. Thank you, Mr. Chairman, for what has been the
third hearing this week on this particular matter. Before I begin,
I want to call your attention to the attention of the members of this
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committee that present in the room today we have one of the
world’s most outstanding citizens, a man who I have known for
many, many years, for decades even, a man who has played in piv-
otal role in my life on more than one occasion, a man who is now
fighting for the Enron employees, the Reverend Jesse L. Jackson.
So would you please acknowledge him, Mr. Chairman, that Rev-
erend Jackson 1s in the room with us today.

Mr. GREENWOOD. The Chair welcomes the gentleman, Mr. Jack-
son, to our proceedings this morning.

Mr. RusH. Mr. Chairman, I want to thank you for holding this
hearing, and I intend to be brief. I understand those of you who
have come under the most public scrutiny intend to avoid ques-
tioning this morning. And for those of you who refuse to testify and
know your guilt, I ask you, was it worth it? Was the selling of your
morals worth it? Was the selling of your souls worth it?

In my State alone, the State of Illinois, State pension plans lost
a total of $34 million out of a total $1.4 billion nationwide that was
lost. This was money, hard-earned money set aside to provide se-
cure retirement for thousands of citizens who have dedicated their
lives to public service. These are the teachers who help raise our
children and educate our children. These are the police officers who
patrol our streets and protect our families and our homes. These
are public servants who keep our cities and our towns and our vil-
lages running on a day-to-day basis.

The money—these pensions were supposed to fulfill these work-
ers’ hopes and their dreams and provide a secure retirement for
them. This morning, millions of dreams have been deferred, if not
lost. This very morning, millions of dreams have been denied. Par-
ents are anguishing over how they will afford their children’s edu-
cation. Elderly workers are being forced to put off retirement in-
definitely. And America’s sense of financial security has been shak-
en at its very core.

Mr. Chairman, more than having these men explain their actions
to the Nation, more than making sure that the guilty are punished,
this hearing is about returning the financial stability and sense of
economic interest in security to our Nation. Just as the World
Trade Center bombers have shaken the sense of personal security
for millions of Americans, the Enron catastrophe has left our public
without a sense of economic security. At the center of this economic
meltdown, we find a handful of economic terrorists. But unlike
most terrorists who base their actions on twisted and perverse
ideas of justice and righteousness, the economic terrorists at Enron
had one cause: selfishness and greed.

So as we begin today’s hearing, I ask each of you who profited
from the downfall of thousands whether it was worth it. I suspect
that some of you may answer yes; however, I sincerely hope that
you live long enough to regret that particular sentiment. Thank
you, Mr. Chairman, and I yield back the balance of my time.

Mr. GREENWOOD. The Chair thanks the gentleman and recog-
nizes, for purposes of an opening statement, the gentleman from
Oklahoma, Mr. Largent.

Mr. LARGENT. Thank you, Mr. Chairman. I too will be brief in
an effort to move this hearing forward and try to bring a little per-
spective and balance to my comments here.
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Mr. Chairman, as you know, last night we prepared for this sub-
committee hearing. Our subcommittee and staff met about six
o’clock last night, and I was particularly impressed by some com-
ments that you made that I felt like really brought some focus for
the purpose and intention of this hearing. It is not a time for us
demagogue, although there is a lot of that going on, or even to
prosecute. That is up to the Justice Department to figure out what
laws currently on the books that have been broken, and I am sure
that they will do a competent job of that.

But, rather, the purpose for this hearing is to find out the laws
that were not broken but the things that were done in this Enron
debacle that were legal but perhaps shouldn’t be. And I think that
is the purpose of this hearing, and I look forward to hearing the
testimony of the folks that are on the panels today so that we can
find out and help prevent, perhaps, through the passage of addi-
tional laws that are not on the books but should be. And so, Mr.
Chairman, with that, I thank you for holding this hearing, and I
look forward to the testimony and yield back my time.

Mr. GREENWOOD. The chairman thanks the gentleman and
agrees with him and recognizes, for an opening statement, the gen-
tleman from Michigan, Mr. Stupak.

Mr. StuPAK. Thank you, Mr. Chairman. Over the past several
weeks, we have held numerous hearings to explore this house of
cards that was once the might Enron Corporation. Yesterday, we
heard from a panel of experts who walked through the accounting
principles, the legal, ethical and moral principles that should be ad-
hered to in corporate America. In the past, we have heard from An-
dersen employees about the shredding of documents and the de-
struction of e-mails that went on in an effort, I am sure, to cover
up this whole mess. We have heard from Mr. Powers about his
commission is finding and the actions of several Enron employees
to set up special purpose entities to assist in cooking the books at
Enron. We have heard and read about the totality lax oversight by
Mr. Lay, Mr. Skilling and other executives on Enron’s Board of Di-
rectors.

Enron’s Board of Directors gave dangerous flexibility to Mr.
Fastow in allowing him to establish several of these special pur-
pose entities. They, the board of directors, supposedly put in a
number of checks and balances in place when they waived their
conflict of interest provisions, but thus far all the checks we have
seen, tens of millions of dollars worth, went into bank accounts of
Mr. Fastow and others. There certainly were, there certainly were
no checks or balances in the equations and no follow-up to make
sure the company wasn’t being bilked.

We have learned new terms like aggressive accounting, which in
this case translates, I believe, into making individuals richer while
we sticking it to the shareholders and the workers. I am glad to
see some of the Enron workers here today who gave so much and
lost so much. This new aggressive accounting I believe is the result
of a new cavalier attitude in corporate America since the passage
of the Securities Litigation Reform Act of 1995, or, as some of us
refer to it, the Securities Rip-Off Act. As I look at all that has hap-
pened, this new law, what it does, it insulates corporations from
legal actions by putting up roadblocks so employees and stock-
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holders cannot take legal actions when the books have been
stacked against them.

Mr. Chairman, it will be difficult, if not impossible, for Enron to
emerge as a credible company from bankruptcy without a com-
prehensive and complete purging of all Enron executives and board
members who were at the helm during this whole debacle. They
must be held accountable, and I hope the shareholders and the em-
ployees of Enron will do themselves a favor and get a true board
of directors and new management team.

Mr. Chairman, I could go on with my statement, but I am going
to yield back the balance of my time, because I am really interested
to see who is going to testify, who is not going to and look forward
to the questioning and cross examination. I appreciate your leader-
ship in this whole matter. We have spent a lot of time together the
last couple of weeks and I look forward to continuing on this Enron
mess. Thank you.

Mr. GREENWOOD. The Chair thanks the gentleman, and we are
almost there. The Chair recognizes the gentleman from Ohio, Mr.
Strickland, for an opening statement.

Mr. STRICKLAND. Thank you, Mr. Chairman. Today, we are tak-
ing an in-depth look at the corporate thievery and greed that re-
sulted in the collapse of Enron. Thousands of people lost their jobs
and their retirement savings. Investors and shareholders lost bil-
lions in debt and equity. Plans and dreams of these people have
gone up in smoke. The American people have lost faith in the stock
market, because they don’t know if they can believe what publicly
held companies and their auditors are telling them about profits
and losses. Enron’s earnings weren’t real, because they used fi-
nancing and accounting slights of hand so complex that even so-
phisticated analysts could not read them.

Some of the people most responsible for this disaster are before
us today and will take the Fifth Amendment. They are the ones
who violated their fiduciary duty to Enron’s shareholders, but ap-
parently they are seeking even more. According to the press yester-
day, Mr. Causey and Mr. Buy are currently negotiating their sever-
ance packages from Enron, as is Kenneth Lay, the former presi-
dent. Let us review for a moment how some of these people have
already benefited from their Enron stock in addition to their most
generous salaries.

Mr. Causey, who was the chief accounting officer, has cashed out
to the tune of $13.3 million. Mr. Buy received over $7 million in
proceeds in 2001 alone. Kenneth Lay, Enron’s former chairman and
chief executive officer, made $18 million in salary and compensa-
tion in 2000 and received over $100 million in stock sale proceeds.
He promised last year that he would give up his $60.6 million sev-
erance package, but now he wants a severance package also it
seems. Mr. Skilling, who took out $67 million in profits, plus his
generous salary, got a consulting contract with Enron when he left.
We will want to know more about his severance package today. Mr.
Fastow got only $30 million in stock proceeds from Enron, but he
took another $30 million out with his side deals. Mr. Kopper got
at least $10 million.

Over 4,000 former Enron employees who lost their jobs in the
Enron debacle were given, for the most part, $4,500 in severance
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pay to get through a transition period. Some of them are in dire
straits, as are a number of people with pension plans heavily in-
vested in Enron stock. I think it would be appropriate to provide
Mr. Lay, Mr. Causey and Mr. Buy each with $4,500 in severance
pay to help them through a transition period. Any additional
claims they may have should be part of the thousands of claims of
the uninsured creditors that the bankruptcy court will handle. One
cent on the dollar might be an appropriate recovery.

Whether the actions we have uncovered are illegal or legal will
be determined, but we do know they were certainly unethical and
immoral. Now, perhaps that is not important to the Enron business
executives who have tried to walk away embarrassed but rich, but
it is important to the American people, and it must be important
to those of us who were elected to represent the people. Con-
sequently, we must do everything, Mr. Chairman, to see that what-
ever is necessary is done to see that such happenings never happen
again. Thank you.

Mr. GREENWOOD. The Chair thanks the gentleman and now calls
forward our first witness. Our first witness is Mr. Andrew S.
Fastow, former chief financial officer, Enron Corporation. Mr.
Fastow is here, pursuant to a subpoena served earlier this week.
Mr. Fastow, if you will please be seated at the table.

Mr. Fastow, you are aware that the committee is holding an in-
vestigative hearing and when doing so has had the practice of tak-
ing testimony under oath. Do you have any objection to testifying
under oath?

Mr. FAsTow. No, sir, I do not.

Mr. GREENWOOD. Thank you. The Chair then also advises you
that under the rules of the House and rules of the committee, you
are entitled to be advised by counsel. Do you desire to be advised
by counsel during your testimony today?

Mr. FAsTow. Yes, Mr. Chairman. My counsel, Mr. John Keker,
is seated next to me.

Mr. GREENWOOD. Okay. For the record, could you spell Mr.
Keker’s name for us.

Mr. KEkER. K-E-K-E-R.

Mr. GREENWOOD. Thank you, Mr. Keker. In that case, would you
please rise and raise your right hand, and I will swear you in.

[Witness sworn.]

Mr. GREENWOOD. In that case, you are now under oath, and you
may give a 5-minute summary of your written statement. Do you
have an opening statement, sir?

Mr. FAsTow. No, sir; I do not.

Mr. GREENWOOD. Okay. In that case, the Chair will then recog-
nize himself for questions to the witness. Mr. Fastow, you were the
CFO of a Fortune 10 company, a full-time, to be sure. Yet somehow
you managed to also run to private equity funds, using your insider
status at Enron to attract investors and enrich yourself by tens of
millions of dollars by doing deals, and highly questionable deals at
that, with your own company. You also, we have learned, used your
power, position and influence to threaten and pressure Enron em-
ployees in an attempt to obtain favorable terms for your private
partnerships.
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The question, Mr. Fastow, is how could you believe that your ac-
tions were in any way consistent with your fiduciary duties to
Enron and its shareholders or with common-sense notions of cor-
porate ethics and propriety? How do you answer, sir.

Mr. FAsTow. Mr. Chairman, I would like to answer the commit-
tee’s questions, but on the advice of my counsel, I respectfully de-
cline to answer the question based on the protection afforded me
under the Constitution of the United States.

Mr. GREENWOOD. Let me be clear, Mr. Fastow. Are you refusing
to answer the question on the basis of the protections afforded to
you under the Fifth Amendment of the United States Constitution?

Mr. FAsTow. Again, Mr. Chairman, on the advice of my counsel,
I respectfully decline to answer the questions based on the protec-
tion afforded me under the United States Constitution.

Mr. GREENWOOD. And will you invoke your Fifth Amendment
rights in response to all of our questions here today?

Mr. FAsTow. Yes, sir, Mr. Chairman.

Mr. GREENWOOD. Okay. We regret that, but it is your right. It
is therefore the Chair’s intention to dismiss the witness, but the
committee, of course, reserves all of its rights to recall the witness
at any time. Mr. Deutsch, do you agree with our decision?

Mr. DEUTSCH. Mr. Chairman, normally I would very easily, but
I think that this might be the only time that we are going to have
any chance in the public setting to even attempt to ask Mr. Fastow
questions. And I know he is intending to invoke his Fifth Amend-
ment prerogative, which I take very seriously, but at the same
time, within the constraints that he has, and he has that right, I
would ask him if there is any area that he feels he can discuss, any
questions within the area of his—so our understanding—I mean I
just got rebriefed by our staff on the Rhythms transactions, and
still—and there will be some people who testify, but obviously this
is a transaction that you set up, that you were the general partner
of and the CFO at the time.

Mr. GREENWOOD. The Chair must note that we would all, of
course, like to question Mr. Fastow, but we have had our discus-
sions with his attorney. It was clear to Mr. Fastow and to his attor-
ney that should he invoke his Fifth Amendment to which he is en-
titled, we would dismiss him and we have not had this conversa-
tion up until this moment. So the decision of the chairman is firm,
and Mr. Fastow, you are dismissed, and you may be on your way.

Mr. FAsTow. Thank you, Mr. Chairman.

Mr. GREENWOOD. The Chair then would call forward our next
witness, Mr. Michael J. Kopper, former managing director of Enron
Global Finance. Good morning, Mr. Kopper.

Mr. KOPPER. Good morning, Mr. Chairman.

Mr;) GREENWOOD. Mr. Kopper, do you have an opening state-
ment?

Mr. KoPPER. No, I do not.

Mr. GREENWOOD. Okay. You are aware, Mr. Kopper, that this
committee is holding an investigative hearing, and it is a custom
and the practice of this committee when holding an investigative
hearing to take our testimony under oath. Do you have any objec-
tion to testifying this morning under oath?

Mr. KoPPER. No, I do not.
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Mr. GREENWOOD. Okay. The Chair should then advise you that
under the rules of the House and the rules of the committee, you
are entitled to be advised by counsel. Do you desire to be advised
by counsel during your testimony today?

Mr. KoPPER. I do, and I am.

Mr. GREENWOOD. And would you identify your counsel, please?

Mr. KOPPER. I have Mr. Wallace Timmeny and David Howard
here as my representatives.

Mr. GREENWOOD. And could you, Mr. Kopper, please pull your
microphone a little closer——

Mr. KOPPER. Yes.

Mr. GREENWOOD. [continuing] and make sure we can hear you?
And if your attorneys would spell their last names for the record.

Mr. TIMMENY. Timmeny is T-I-M-M-E-N-Y.

Mr. HOwWARD. And Howard is H-O-W-A-R-D.

Mr. GREENWOOD. I thank the gentlemen. In that case, Mr.
Kopper, would you rise and raise your right hand, and I will swear
you in.

[Witness sworn.]

Mr. GREENWOOD. You have already indicated, Mr. Kopper, that
you did not come with an opening statement, and so the Chair will
then recognize himself for questions.

Mr. Kopper, according to the committee’s investigation and the
Powers report, you violated Enron’s code of conduct by investing in
partnerships doing business with Enron without board approval
and corrupting others at Enron to join you in your dubious enter-
prises. You enriched yourself at Enron’s expense to the tune of
more than $10 million, and you used your power, position and in-
fluence within Enron to threaten and pressure Enron employees in
an attempt to obtain favorable terms for your private partnerships.
Can you, sitting her under oath, truly deny any of this?

Mr. KoPPER. Mr. Chairman, I respectfully decline to answer the
question based on my right under the Fifth Amendment to the
United States Constitution not to be a witness against myself.

Mr. GREENWOOD. Let me be clear, Mr. Kopper. Are you refusing
to answer the question on the basis of the protections afforded to
you under the Fifth Amendment to the U.S. Constitution?

Mr. KOPPER. Yes, I am.

Mr. GREENWOOD. Will you invoke your Fifth Amendment rights
in response to all questions here today?

Mr. KOPPER. Yes, I will.

Mr. GREENWOOD. It is therefore the Chair’s intention to dismiss
this witness, but the committee, of course, reserves all of its rights
to recall the witness at any time. Mr. Deutsch, would you concur
in this?

Mr. DEUTSCH. Yes.

Mr. GREENWOOD. Okay. Mr. Kopper, you are dismissed.

Mr. KopPPER. Thank you, Mr. Chairman.

Mr. GREENWOOD. And the Chair calls forward Mr. Richard B.
Buy, chief risk officer of Enron Corporation, and Mr. Richard A.
Causey, chief accounting officer, Enron Corporation. Good morning,
Mr. Buy and Mr. Causey. You gentlemen are aware, I believe, that
the committee is holding an investigative hearing, and as you have
heard, when doing so we have the practice of taking testimony
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unc}lle;?r oath. Do either of you have any objection to testifying under
oath?

Mr. CAUSEY. No, sir.

Mr. Buy. No, I don’t.

Mr. GREENWOOD. Hearing no such response, the Chair then ad-
vises you that under the rules of the House and the rules of the
committee, you are entitled to be advised by counsel. Do you desire
to be advised by counsel during your testimony?

Mr. CAUSEY. I do.

Mr. GREENWOOD. Mr. Causey, would you identify your attorney?

Mr. CAUSEY. Yes, Mr. Reed Weingarten.

Mr. GREENWOOD. Mr. Weingarten, would you spell your last
name for us, please?

Mr. WEINGARTEN. W-E-I-N-G-A-R-T-E-N.

Mr. GREENWOOD. Mr. Buy, do you choose to be represented by at-
torney?

Mr. Buy. Yes, I do.

Mr. GREENWOOD. And can you identify your attorney for us,
please?

Mr. Buy. Mr. J.C. Nickens.

Mr. GREENWOOD. Mr. Nickens, would you spell your last name,
please?

Mr. NicKENS. Yes. That is N-I-C-K-E-N-S.

Mr. GREENWOOD. Okay. In that case, gentlemen, if you would
both rise, I will administer the oath.

[Witnesses sworn.]

Mr. GREENWOOD. Thank you. You may be seated. You are both
under oath. Mr. Buy, do you have an opening statement?

Mr. Buy. No, I don’t.

Mr. GREENWOOD. Mr. Causey, do you have an opening state-
ment?

Mr. CAUSEY. Yes, sir; I do.

Mr. GREENWOOD. Okay. The Chair recognizes the gentleman, Mr.
Causey, for 5 minutes for an opening statement.

TESTIMONY OF RICHARD A. CAUSEY, CHIEF ACCOUNTING OF-
FICER, ENRON CORPORATION; AND RICHARD B. BUY, CHIEF
RISK OFFICER, ENRON CORPORATION

Mr. CAUSEY. Mr. Chairman, members of the committee, I am ap-
pearing here today voluntarily at the request of the committee. As
you may be aware, a few days ago I was advised by my Enron-pro-
vided counsel that he could no longer represent me. I immediately
undertook a search for new counsel, and within the past 24 hours
I have retained the services of Steptoe, Johnson, Collier & Shan-
non. My new counsel has been unable to provide me meaningful
advice during this brief period.

I, therefore, respectfully requested a brief delay. I was informed
by the committee staff that notwithstanding these facts my pres-
ence today was desired by the committee. Out of respect for the
committee, I have voluntarily appeared. However, without the ben-
efit of meaningful opportunity to consult with counsel, I am re-
spectfully unable to answer questions from the committee at this
time. Therefore, on the advice of counsel, I will respectfully decline
to answer questions by the committee. Thank you.
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Mr. GREENWOOD. I thank the gentleman for your statement. The
chairman and the committee are disappointed that we will not be
able to receive your testimony today. We know that you had pre-
pared extensively for interviews with our staff, and we thought
that would have sufficed. The facts have not changed, but we do
understand the change in your legal representation and pleased
that you are here as well.

I am going to ask a question to both of you gentlemen. Both of
you gentlemen were specifically charged by the board of directors
with the responsibility to ensure that the transactions between
Enron and LJM Partnerships were truly arms-length transactions,
beneficial to Enron and its shareholders. We now know that many
of those transactions were anything but beneficial to Enron, and in
fact contributed mightily to Enron’s dramatic collapse. Do you be-
lieve, gentlemen, by your actions or your inactions, you failed
Enron’s employees and shareholders? Mr. Causey, would you re-
spond to that question?

Mr. CAUSEY. Mr. Chairman, on the advice of counsel, I will re-
spectfully decline to answer that question.

Mr. GREENWOOD. Let me be clear, Mr. Causey. Are you refusing
to answer the question on the basis of the protections afforded to
you under the Fifth Amendment to the U.S. Constitution?

Mr. CAUSEY. Yes, sir, I am.

Mr. GREENWOOD. Will you invoke your Fifth Amendment rights
in response to all questions here today, Mr. Causey?

Mr. CAUSEY. Yes, sir, I will.

Mr. GREENWOOD. Okay. Mr. Buy, how do you respond to the
question?

Mr. Buy. For the reasons outlined in a letter submitted to the
committee last night and on the advice of counsel, I respectfully de-
cline to answer any questions.

Mr. GREENWOOD. Mr. Buy, let me be clear. Are you refusing to
answer the question on the basis of the protections afforded to you
under the Fifth Amendment to the U.S. Constitution?

Mr. BUy. Yes.

Mr. GREENWOOD. And will you invoke your Fifth Amendment
rights in response to all of our questions here today, Mr. Buy?

Mr. Buy. Yes, I will.

Mr. GREENWOOD. In that case, it is the chairman’s intention to
dismiss both of these witnesses, but the committee, of course, re-
serve all of its rights to recall the witnesses at any time. Mr.
Deutsch, do you concur in this decision?

Mr. DEUTSCH. Yes.

Mr. GREENWOOD. Gentlemen you are, and your attorneys are, ex-
cused.

The Chair then would call forward Mr. John Olson, of Sanders,
Morris and Harris, senior vice president and director of Research;
Mr. Thomas H. Bauer, partner at Andersen LLP; Mr. Jeffrey
McMahon, president and chief operating officer, Enron Corpora-
tion; Mr. Jordan Mintz, vice president and general counsel for Cor-
porate Development.

Good morning, gentlemen. Gentlemen, I believe that you are
aware that this committee is holding an investigative hearing, and
that it is the practice of this committee when holding an investiga-



24

tive hearing to take testimony under oath. Do any of you object to
providing your testimony under oath?

Seeing no such objection, the Chair would then advise you that
under the rules of the House and the rules of this committee, you
are entitled to be advised by counsel. Do you desire to be advised
by counsel during your testimony. Mr. Olson?

Mr. OLSON. No.

Mr. GREENWOOD. Mr. Bauer?

Mr. BAUER. Yes, I do.

Mr. GREENWOOD. Would you identify your attorney, sir?

Mr. BAUER. Mr. Scott Schreiber.

Mr. GREENWOOD. Would you spell his last name, please?

Mr. SCHREIBER. S-C-H-R-E-I-B-E-R.

Mr. GREENWOOD. Thank you. Mr. McMahon?

Mr. McMAHON. Yes, I do. And my counsel is Mr. Levy, L-E-V-
Y.

Mr. GREENWOOD. Thank you, sir. Mr. Mintz?

Mr. MiNTZ. Mr. Chairman, also Mr. Levy is representing me.

Mr. GREENWOOD. Okay. In that case, gentlemen, if you would
rise, raise your right hands, I will swear you in.

[Witnesses sworn.]

Mr. GREENWOOD. You are now under oath. The Chair would ad-
vise the witnesses and the audience that two votes have just been
called on the floor of the House, and we know you have waited a
good while already, but it will take at least 25 minutes for us to
get over and make these two votes and come back. We will adjourn
for 20 minutes and see if we cannot resume then. This hearing is
suspended.

[Brief recess.]

Mr. GREENWOOD. The committee will reconvene. Again, we thank
the witnesses and apologize for the break there. There will not be
any more for the afternoon, so we won’t have those interruptions.
Mr. Olson, you are recognized for 5 minutes for your opening state-
ment, sir.

TESTIMONY OF JOHN OLSON, SENIOR VICE PRESIDENT AND
DIRECTOR OF RESEARCH, SANDERS, MORRIS, HARRIS;
THOMAS H. BAUER, PARTNER, ANDERSEN LLP; JEFFREY
MCMAHON, PRESIDENT AND CHIEF OPERATING OFFICER,
ENRON CORPORATION; AND JORDAN H. MINTZ, VICE PRESI-
DENT AND GENERAL COUNSEL FOR CORPORATE DEVELOP-
MENT, ENRON CORPORATION

Mr. OLsON. Thank you very much, Mr. Chairman, members of
the committee. I am a securities analyst from Houston, Texas, and
I have been covering Enron since before it was Enron. I have had
the distinction, I guess, of not having recommended it for the last
10 plus years until the very end when the company was sinking
fast.

Thank you for the opportunity to discuss some very, very impor-
tant credibility issues for Wall Street and the American public,
which have been created by the collapse of Enron. I will be mer-
cifully brief. There has been tremendous collateral damage in the
capital markets since Enron went down 2 months ago. It is still on-
going. You can help bring it to a stop. Your own confidence in the
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investing process must have already been sorely tested after all
that you have heard. I hope my comments can provide a securities
analyst perspective on what went wrong and how we could fix it.
With the help, perhaps, of 20/20 hindsight, let me try to answer.

Enron was good at some things, but it was great at gaming the
system. It gamed us on Wall Street, it may have gamed its auditors
and outside counsel, but it also seems some insiders were gaming
Enron proper and they were gaming each other. The Wall Street
gaming was principally from the partnerships or the special pur-
pose entities. They involved marketing marginal assets with mar-
ginal accounting and marginal financial structures. All of these in-
volved bankers, rating agencies and private placement people.

What they did not involve, I might point out, were stock analysts
like myself. We never saw or were never even aware of these deals.
They were considered confidential or privileged by Enron and obvi-
ously for Enron’s particular reasons. If you had asked me how
many partnerships Enron had last October before this situation
blew up, I would have told you maybe five or so, I mean just what
they had disclosed in the annual report, not hundreds, not thou-
sands. No one’s quite sure of just what the number came to be. All
of this was happening in something of a parallel universe.

The revelations about these deals were what sank the Enron
ship. Phony earnings and phony equity absolutely destroyed all in-
vestor confidence in a stock which had risen 40 percent annually
for the last 5 years. Portfolio managers had loved the stock; didn’t
like it, loved the stock. Despite numerous blunders and diversifica-
tion fiascos, it didn’t matter. The stock was going up 40 percent a
year. It was a tide lifting all the boats. Then disaster struck. The
wheels fell off in mid-October, and in only 6 weeks time the com-
pany was gone. It took Long-Term Capital Management 5 weeks.

Where were the analysts then and were they compromised? Yes
and no. Let me explain. Enron paid out lots of investment banking
fees. The bankers loved Enron. Enron loved analysts’ strong buy
recommendations. Guess what happened? It got them, lots of them.
This is an abuse. When the worm turned and Enron’s stock price
fell from 90 to 80 to 50 to 20 to 10 to 5 and so forth, all the way
down to zero, the opinions didn’t really change until the bitter end.
Analysts are typically smart people, my competitors especially are
a lot smarter than I am. They can get out of the way of a freight
train, and this was a freight train. They didn’t. Why not? I think
it was the culture that was developed over what 1 call the cre-
scendo phase of the bull market over the last 5 years, where, again,
investment banking had a major influence in research.

Ladies and gentlemen, if you want to restore confidence in this
system and restore the integrity of research to where it belongs,
then you need to take away some of the marbles here. We will not
miss them. In my filed testimony, I urge you to sharply restrict
flaky accounting or energy contracts like mark-to-market account-
ing or fair value accounting for marginal assets. These do not pass
the laugh test on Wall Street anymore. You get no credit for them
at all.

I would urge you to consider deleveraging these special purpose
entities out there from their very absurd levels right now. This is
clearly an abuse out there. Enron’s deals were basically very shaky
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LBOs, which were done at the equity investors’ risk position. They
were recourse to the parent there. And I would also urge you to re-
view and reform the very highly compromised investment banking
research conflicts which have had such tragic investing con-
sequences with not only Enron but in the stock market at large.
Thank you very much.

[The prepared statement of John Olson follows:]

U.S. House of Representatives Testimony of John Olson
Washington, D.C. 20515---6115 Sanders Morris Harris
Committee on Energy and Commerce SVP & Director of Research
Thursday, February 7, 2002 Houston, Texas

I am submitting testimony 10 allow the Committee to better understand Wall Street securities analyst attitudes about
Enron Corporation (hereafter occasionally ENE, per its former market symbol). Why and how did analysts miss the
largest bankruptcy in the history of the nation? If things went bad so fast, why weren’t the analysts downgrading the
stock? What went wrong on Wall Street?

In particular, I will briefly discuss: (1) Enron’s previous star like status on Wall Street; (2) Gaming the analyst
system; and (3) Could this have been prevented by better accounting and financing disclosures?

Background:
In the,interest of our own full disclosure, several points need to be made at the outset.
o I have spent my 35-year career as a Sell side (brokerage house) analyst covering all parts of the energy

industry.
o [ currently ge a six lyst R h department for Sanders Morris Harris, the largest securities
firm in the South . Prior iations have included Merrill Lynch, Goldman Sachs, First Boston,

Drexel Burnham, and Smith Barney.

& [ had not recommended Enron as a Strong Buy for well over the past ten years. What looked so good on
Wall Street did not look so good to us back in Houston. This did not sit particularly well with former ENE
top management.

e However, once the stock collapsed from $90.25 to $27.25 by late September 2001, I did recommend the
stock as a Strong Buy and as a rebound story, for all of about five weeks. I did not have a clue about the
enormity of the internal financial/accounting abuses at hand. Disaster struck.

o ENE shares rose ten points to $37.00 into mid-October, before tumbling twenty points in the aftermath of
the third quarter earnings call (October 16) and the wholly pected media discl about the
partnerships. So much for our analytical foresight.

In regard to today’s presentation, I have covered Enron since before it was Enron. I have long known many of the
principals in the company, and more of its alumni. I would like to point out that there were (and are still) many very
fine people at Enron. They relied on the natural presumption that all of ENE's workings had been approved by the
Board, outside auditors and outside counsel. They have paid a very heavy price for the alleged misdeeds of a very
few.

The Rise and Fall:

Like so many investing debacles. the moral of the Enson story is that it didn't need to happen. There were no acts of
God, War or Nature. This was entirely man-made. It reflected a complete and utter run on the stock and bond
markets, the credit ratings; and finally the counter parties (trading clients). Three attempts by Dynegy Inc. to work a
merger failed, mostly because the Enron stock sank to the penny level. It took Long Term Capital Management five
weeks to fail; ENE took a little longer, six weeks.

This brought to a terrible end one of the most poputar and profitable stocks of the 1990s. Enron did not merely have
a good 90’s: it had a great 90’s:
e ENE delivered 27% average annual total returns (capital appreciation plus dividend yield) over the decade
versus 21% for the stock market as a whole (S&P 500).
*  Inthe 1995—2000 crescendo phase of the bull market, ENE delivered 40% average annual total returns
versus the market’s 18%.
It is axiomatic on Wall Street that if a stock price is rising arithmetically, management egos tend to rise
exponentially. Such appears to have been the case at Enron. Some of this is normaily expected by analysts: indeed,
some of it was deserved.
But in ENE's case. a different mentality emerged. Call it overconfidence, arrogance or whatever; ENE’s trading and
adrenalin-driven culture began to sound dangerously invincible in 1997 and after. The adrenalin was boosted by an
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exceptionally aggressive agenda to expand on four or five fronts at once. This left little room for failure. The
Company particularly sought to manage its “externalities” by proactively shaping the det in both operating and
financial arenas. Worse. its rhetoric seemed to rise much faster than its business realities.

All of the attempted diversifications proved to be fiascoes. By 2000. Enron ended up with $10-$15 billion (about
one-third) of its real asset base mostly dead in the water. Around the same time, the Company began to aggressively
mutate its assets into the partnerships (or Special Purpose Vehicles: SPVs): and it dove head first into all kinds of
derivatives. The latter jumped from $4 billion to nearly $23 billion in only two years’ time.

Gaming The Analyst System:

The rapid market disintegration of Enron from October 16" through December 2™ is familiar to most observers, and

T will not dwell on it.

What is more germane for today’s di ion is the g hip displayed by Enron on its public fronts? Make no
mistake about it: Enron was very, very good at gaming the syslem

¢ It obviously gamed Wall Street very well,

e It apparently gamed its auditors, and

e It presumably gamed its lawyers.

Unfortunately, in what appears to have been an rogue/fi ing/! ing operation, some insiders may have
gamed Enron.
Given its trading culture, Enron b ingly combative, both externally and internatly. The Company

appeared to commit far more funds and people to its investor and media relations teams than its competitors. This
also was the case for its lobbyists.
Insofar as analysts were concerned, ENE's investor relations effort was especially proficient and, I might add, highly
professional. It did not attempt to strong-arm me for having a neutral viewpoint; nor did it ever shut me out of the
dlalogue. such as it was.
It controtled and massaged the information flow to analysts. Its own oversight was close, and seemed to
come from the highest levels of 2
e Overthe 1995—2001 years alone, ENE’s asset base grew from $12 billion to $65 billion. In the process, its
businesses became very dynaxmc and tembly complicated

s B of both fi ial and g plexities, ENE was able to better stage manage the analyst
dialogue.

e ENEDb a nearly impossibl pany to model. There were a d ber of ing parts.
Analysts increasingly had to rely on company guid to make the bers work. This turned out to be
very dangerous.

Most analysts understandably were guided towards all the high profile aspects of Enron: and away from its darker
sides. Indeed, if you listened to top management, there were no dark sides, accounting issues, or even off balance
sheetﬁmncmgs Analystsofmygemmuonwereummdtobefmmdagnosuc ENE's top management was not
d in objectivity. You were either for them or against them. Some purely anecdotal evidence.
& Inone telephone call several years ago, the then CEO told me quite succinctly: “we are for our friends,”

and p ded to itemize the hly history of my own “unfriendly” Enron ratings over the prior two
years.
o Enron had a considerable investment banking agenda every year, and d bankers like roaches to

honey. The common unspoken, unwritten understanding came back thus: ENE would be happy to do
banking business, provided the analyst had a strong buy recommendation on the stock.

It is not my intention to beat on other analysts covering Enron. I am in no position to cast any stones. Indeed, some
were true believers, others perhaps were more opportunistic. They were probably no better or worse than the rest of
the analyst pack.

But if this Committee wonders aloud why, oh why, there was such an embarrassment of Buy recommendations on
this Company; they need not look farther than the interface between investment banking and research. In recent
years, investment banking held all the marbles on Wall Street. There were bankers who were installed as R h
directors, and the bankers had a significant say in yearend analyst bonuses. In the words of one Salomon/ Smith
Barney analyst/banker quoted last year in the New York Times: “What used to be perceived as a conflict is now
regarded as a synergy.” In the context of the biggest bull market in history, followed by the worst bear market (in
dollar terms), these words may have especial for Enron shareholders. Why didn't analysts change their
ratings from $90 to $80 ail the way down to zero in some cases? It made no sense not to. These people are not
dumb. But perhaps they still fek sufficiently intimidated by the bankers to remain frozen in their tracks. This anaiyst
jumped into the fray when the stock had fallen 70% from its highs: but this analyst didn’t have any bankers secking
to influence the recommendation. No excuses. We took our own licking in the $9--$13 area.

Wouida, Coulda, Shoulda:

There has been a great deal of finger pointing and blame spread all over the investing community about the Enron
meltdown. The obvious question is why didn’t Wall Street analysts discover the huge activity in Enron’s
partnerships? The answer is simple. They weren’t disclosed.
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e Thers was either a mini of discl or else a di in the fi

®  No one understood how these deals were actually financed or what kinds of assets were in them.

©  Most analysts thought that ENE’s “unconsolidated equity affiliates” were conventional asset and liability
str Special purpose vehicles (SPVs) are nowhere defined or mentioned.

e Enron claimed confidentiality as to the nature of the LJM and other partnerships, saying it was unable to
disclose any details. Again, analysts had no idea of the LYM assets, nor of how much they had been
mutated.

o There was no mention of doing speculative derivative trading or mark to market accounting in them. How
much was real; how much was paper?

e No one could recognize the large degree of “fair value™ accounting adjustments that were being made to
manage the earnings up to the parent company.

After reviewing the Powers report, the Watkins memo to Ken Lay, and the restated 8K and 10Q data of last
November, it is my p | opinion that analysts were looking at only one of three sets of Enron books: (1) the
public filings; (2) the SPVs: and (3) the derivatives book. All of us were trained on accrual accounting. Marks to
Market and fair value accounting appeared to have been taken to extremes by Enron.

Indeed, if I had been aware of these extremes being created in the SPVs by all of the transactions, I (or any analyst)
would never have moved to a Strong Buy about two weeks before ENE blew up.

Recommendations:
From a securities analyst point of view, there are some very pragmatic fixes that need to be made in the marketplace.
These are itemized in the following points:

On Wall Street:
Undertake a thorough review to minimize or remove I Banking infli | pressures/ and personnel jrom
Securities Research.
o This has been one of the biggest problems in the capital markets. The integrity of the business has been
badly compromised in recent years.

o In my opinion, Investment Banking has gamed Research, solely to their advantage. Investors do not need
analysts who simply make Strong Buy recommendations. Robots can do that.
. Tcmble IPOs hnve been done, Wthh essentially compromised the system with bad deals coupled with
dations. Azurix and New Power Company were cases in point

From Accounting:
Recapitalize Special Purpose Vehicl
o Their usage has been so extreme in the Enron debacle that their future utility has become minimal.
* A 97-3 debt-equity capital structure will not pass any laugh test in today’s equity markets.
s For the past ten years, Corporate America has run about 50-50 total debt-equity capital structures. Why

should equity investors get blitzed with off-balance sheet deals, which can either, be gamed, or which can
backfire badly through abuse.
o  Something like 70-30 capital structures for SPVs would be more reasonable.

Eliminate or cap Mark-to-Market accounting for energy trading contracts.

o The actual or potential abuse of longer-term deal valuations via M-t-M has all but destroyed the credibility
behind this system. No one on Wall Street seriously believes in “paper earnings” any more after the Enron
experience.

e There are few (if any) true long-term contracts in the energy arena any more. Tolling agreements, yes, but
these usually have plenty of loopholes. The use of “Mark-to-Model” accounting for these contracts has lost
all credibility on Walt Street as well.

Fair Value accounting similarly has become seriously debased. Is usage should be severely restricted.
e The JEDI and Whitewing partnerships were largely accounted for on a fair value basis. Who knows how
many other SPVs were used to create artificial earnings or bury more dead assets?

Disclosures and Footnotes have agam praved to be uuu_ﬁ‘icum This minimalist policy must change; otherwise the

credibility of the entire k will be debased even further.

e The Enron experience lmrally demands full disclosure of all SPVs, and not m a rolled up or sumnnry
form. Analysts and investors were blindsided by ENE's very clever ng ics. This can happ
again.

o The financial reporting di i or fi need to highlight ali } items, and not bury them a la
Enron.

We are mindful of the adage that Hard Cases Make Bad Law. Enron may have turned out to be the hardest case in
the history of the republic. The fixes we are recommending above can only serve to mend the corporate and investor
damage done. They are not draconian; and they reflect the investing temperament of our times.
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THE ANALY 3T

Man Who Doubted Enron
Enjoys New Recognition

By JOHN SCHWARTZ

HOUSTON, Jan, 20 — Of all the
Enren mementoes, John Qlson mighe
have the best one. Mr. Olson, an
analyst who has been a longtime
skeptic of the energy company’s
ance-stratespheric stock price, has a
handwritten note that the Enron
chairman, Kenneth L. Lay, sem last
June to Mr. Olson’s boss, Donald
Sanders.

“Don — John Olson- has been
wrong about Enron for over 10 years
and is still wrong,” Mr. Lay wrote.
But he is consistant {sic}. Ken,”

Consistently -right, actually. ' M¥,
Olson, whe follows the energy indus-
try for a small investment firm here,
has finally been proved correct
where just about every other Wall
Street analyst who followed Enron
was wrong. But he can take only a
grim kind of satisfaction in his
prescience. “‘I would like to be able to
gloat,” he said, ‘*but this thing is-just
too damaging, teo unhappy, to do
anything like that.”

Mr. Olson, who calls himself an
oid-fashioned analyst who does not
own mndividual stocks himself, is now
a Hauston celebrity. A recent talk he
gaxve atl the Petroleum Club on the
fall of Enron drew a standing-room-
only crowd.

“*He's a very sharp analyst,” said
Genrge P. Mitchell, founder of the
Mitchell Linergy & Development
Corporation in Houston. “When you
have 16 out of 17 analysts’ promot-
ing the stock, he sald, *“*that’s pretty
tough opposition. But he stuck to hxs
guns, and he did it early””

Mr. Olson’s moment in the sun
comes at the end of a lonely time.
Wall Street, he said, was dazzled by
Enron’s high-technology gloss, and
did not scrutinize the business. That,
he said, has been the sad trend of the
analyst community during the years
of the dot-com bubble, when compa-
nies with no profits and few pros-
pects of earning them could get glow-
ing reviews from analysts like Henry
Blodgett of Merrill Lynch and Mary
Meeker of Morgan Stanley.

“Henry Blodgett might be a nice
young ruan, tut .. " he said, trailing
off into silence.

“On Wall Street”’ he said, “the
worst thing you can be is a
schnuckel,”” which he said was the
Yiddish word for dupe. “We were
schnuckied on Enron,”” he said. ‘1t
was gloriously overvalued.”

His rough command of Yiddish -—

the liKer word he was referring to
was “schnook’ — came from his
adolescence in - Larchmont, N.Y.,
where he said the fathers of Jewish
girls he dated used choice Yiddish
terms to insult him. *“Yiddish is a
marvelously slanderous language,”’
he said.

A sardonic man, 'six feet tall, thin
and weathered; he looks like a Giaco-
metti gtatue in pmstnpes He de-
scribes himself as ““a basset hound
with-a 25-watt personality.”’ -

After receiving an M.B.A. from the

'Wharton . School of Finance at the
University  “of-

Pennsylvania, he
worked as an” analyst covering the
oil, gas and electric power industries
for firms including Merrill: Lynch,
Drexel Burhnam Lambert and First
Boston. He is currently director of
research for a boutique firm here,
the Sanders Morris Harris Group.
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Enron may recover,
an analyst says,
blaming its demise
on rogue financing.

His small corner office, on the 315t
ficor of one of Houston’s many down-
town office towers, has a splendid
view of Enron Field, the city's new
baseball stadiaum, The wood-framed
note from Mr. Lay hangs near a wire
sculpture of an oil derrick and a
silver yo-yo.

The note was scrawled in the mar-
gins of a story from U.S. News &
World Report in which Mr, Olson was
guoted as saying, “They're nat very
forthcoming about how they make
their mouney.”” He went on to say: ‘I
don’t know an analyst worth his salt
who can seriously analyze Enron.” A
messenger delivered the note from
Mr. Lay the next day by hand.

When Mr. Sanders, his boss,
showed him the note, Mr. Olson re-
calls shrugging. ‘“‘You know that I'm
old and I'm worthless,” he said, “but
at least I can spell ‘consistent’.””

in Houstan, apposing Enron was a
fittle like being against the city itself,
said Stephen L. Klineberg, a profes-
sor of sociology at Rice University.
‘““You could make a case that it was
especially hard in Houston to be a
skeptic on Enron,” he said, because
“Ken Lay and Enron were very
much at the center of Houston’s
sense of positiening itself for success
in the post-oil age’ of trading and
high technology.

The cost of such pessimism could
be high, Mr. Olson said, **They are a
very combative culture aver there,”
he said. “They always played to
win.”

Those who did not join the chorus
of praise for Enron, he said, could be
punished. “There was a strong man-
date, unwritten, unspoken, at Enron
that if you the investment banking
house ever wanted to do business
with Enron, your analyst had to have
a strong buy on the stock,” he said.
“I was continually at war with in-
vestment bankers.”

His consistency, however, has not
been complete. He did recommend
Enron stock when its troubles first
drove the price down to $27 a share
last September. ‘1 thought it was a
real bargain at the time,” he said.
The slide, of course, continued as
Enron headed toward bankruptcy.

Surprisingly, he does not believe
that Enron is finished, He said that
he believes Enron can, and should,
recover because of its trading prow-
ess.” “They were the best of the
breed,” he said. “Trading did not
bring them down. It was a rogue
financing operation.””
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Mr. GREENWOOD. The Chair thanks the gentleman for your very
excellent testimony. Before I recognize Mr. Bauer, I want to inform
the subcommittee of some important matters relating to his testi-
mony. First, Mr. Bauer is here to discuss his knowledge of and in-
volvement in the Chewco transaction for which he served as the
principal Andersen audit partner. He was not involved in the LJM
transactions, which are the foci of our investigation today, and thus
he is not in a position to answer questions relating to those trans-
actions on behalf of Andersen.

Accordingly, I would encourage members to keep their questions
to Mr. Bauer focused on Chewco rather than on LJM or any other
broader accounting issues or policies that I know the members
would like to ask about. We will address those issues at a later
hearing.

Second, Mr. Bauer has cooperated fully and voluntarily with this
committee with respect to the provision of documents and was
interviewed by committee staff for more than 3 hours. Mr. Bauer
is here, pursuant to subpoena, however, because he is not in a posi-
tion to voluntarily testify about matters relating to his client,
Enron, without its consent. We welcome him today, and we thank
him for his testimony.

With that, Mr. Bauer, I now recognize you for 5 minutes for an
opening statement, sir.

TESTIMONY OF THOMAS H. BAUER

Mr. BAUER. Thank you, Mr. Chairman. Good morning, Chairman
Greenwood, Representative Deutsch, Chairman Tauzin, Represent-
ative Dingell and members of the subcommittee and full committee.
I am Tom Bauer. I am a partner at Andersen, where I have worked
since 1974. I am appearing today at the request of the sub-
committee to discuss the accounting issues associated with the
Chewco transaction.

It recently has become clear that in 1997, when the Chewco
transaction was conceived, Enron withheld information from me
and misled me on the accounting issues related to Chewco. I knew
nothing of this at the time. I was told I had been provided with
all relevant documentation in Enron’s possession. Had the informa-
tion that was withheld been timely provided to me in 1997 when
I requested it, the accounting advice and opinion of Andersen
would have been different.

Let me describe the background. In 1993, an Enron subsidiary
and CalPERS formed an investment partnership known as JEDI.
Because JEDI was a 50/50 partnership between Enron and
CalPERS, Enron appropriately did not consolidate JEDI for finan-
cial reporting purposes.

In late 1997, Ben Glisan of Enron, contacted me to discuss the
accounting for a transaction that Enron was entering into. Mr.
Glisan is an able accountant, who at the time was thoroughly fa-
miliar with the accounting rules governing special purpose entities.
He told me CalPERS’ limited partnership interest in JEDI would
be acquired by an entity called Chewco Investments, LLP. In our
discussion, Mr. Glisan told me that Chewco would be structured as
a special purpose entity so that it would qualify for non-consolida-
tion. Mr. Glisan also told me that an Enron employee, who I later
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learned was Michael Kopper, would have a very small interest in
Chewco.

I reminded Mr. Glisan that for Chewco to qualify for non-consoli-
dation, as he proposed, two tests had to be met. First, at least 3
percent of its capitalization had to be at-risk and attributable to
entities independent of Enron. Second, neither Enron nor a related
party of Enron, such as an employee, could control Chewco. Mr.
Glisan assured me that Chewco would have 3 percent independent
equity and would not be controlled by Enron or an Enron employee.

As the transaction unfolded, Mr. Glisan told me that Chewco’s
independent equity would come from two sources. First, he said
that a large financial institution independent of Enron would make
a large equity contribution. I later understood this large financial
institution to be Barclays. According to Mr. Glisan, the second com-
ponent of Chewco’s third party equity would come from wealthy in-
dividual investors, who, with the exception of Mr. Kopper, would be
independent of Enron.

I requested that Mr. Glisan provide Andersen with all docu-
mentation in its possession relating to the transaction. He told me
he would do so, and he thereafter provided pertinent documents to
me. Enron senior officials also confirmed in writing that I had been
given all documentation they had. In my written statement, I list
some of the documents I received.

The transaction documents and Enron board minutes I reviewed
corroborated the representations I had received from Mr. Glisan
and Enron. The documents described an $11.4 million independent
equity infusion into Chewco, which represented 3 percent of
Chewco’s capitalization. Also, the documents described and rep-
resented that Chewco was not affiliated with Enron. Thus, in 1997,
based on what I was told and what I reviewed, Chewco appeared
to meet the criteria for a non-consolidated special purpose entity.

Roughly 4 years later, on October 26, 2001, two Enron account-
ing employees called me to discuss concerns that had recently aris-
en about Chewco. On November 2, 2001, Andersen received a set
of Chewco documents gathered by the Special Committee of
Enron’s Board of Directors. When I reviewed these materials, I was
appalled to discover a document I had never seen before—a two-
page side agreement between JEDI and Chewco amending their
1997 loan agreement. The side agreement was dated December 30,
the very same day the loan agreement between JEDI and Chewco
was signed. As I mentioned previously, Enron gave me the loan
agreement during the 1997 audit. They did not reveal the existence
of the contemporaneous side agreement.

The Side Agreement materially altered the accounting treatment
of Chewco. By itself, it caused Chewco to fail to qualify as an un-
consolidated special purpose entity. Under the side agreement,
JEDI was directed to deposit $6.58 million into reserve accounts
created for Barclays’ benefit at entities known as Big River and
Little River. Barclays’ $11.4 million equity infusion in Chewco ap-
pears to be conditioned upon the receipt of the $6.58 million from
JEDI. This means that the independent at-risk equity in Chewco
was not $11.4 million as represented, but rather much less, and
significantly below the 3 percent necessary for non-consolidation.
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The undisclosed side agreement meant that Chewco’s and JEDI’s
financial statements should have been consolidated with Enron’s
since 1997. I do not know why this critical side agreement was
withheld from me in 1997. I do not know who made the apparent
decision to mislead Andersen and me. Had Andersen, in 1997, been
provided the materials that I received in November 2001, there is
no way I would have permitted Chewco to be treated as an uncon-
solidated special purpose entity, and a significant portion of the
November 2001 restatement would have been avoided.

Mr. Chairman, I hope the information I have provided is helpful
to the committee’s inquiry, and I am here to answer any questions
that the committee may have. Thank you.

[The prepared statement of Thomas H. Bauer follows:]

PREPARED STATEMENT OF THOMAS H. BAUER, PARTNER, ANDERSEN LLP

Good morning, Chairman Greenwood, Representative Deutsch, Chairman Tauzin,
Representative Dingell, and members of the Subcommittee and full Committee. I am
Tom Bauer. I am a partner at Andersen, where I have worked since 1974. I am ap-
pearing today at the request of the Subcommittee to discuss the accounting issues
associated with the Chewco transaction.

By way of background, I grew up in Western Pennsylvania and attended college
at Indiana University of Pennsylvania, where I received a bachelor’s degree with a
major in accounting in 1974. After graduating from college, I began my career with
Andersen and have been with the firm ever since. I became a partner in 1986. In
1995, I joined the Enron audit engagement.

I understand this hearing will focus on several transactions involving Special Pur-
Fose.lEntities. This morning I will discuss the Chewco transaction, with which I am
amiliar.

It recently has become clear that, in 1997, when the Chewco transaction was con-
ceived, Enron withheld information from and misled me on the accounting issues
related to Chewco. I knew nothing of this at the time. I was told I had been pro-
vided with all relevant documentation in Enron’s possession. Had the information
that was withheld been timely provided to me in 1997, when I requested it, the ac-
counting advice and opinion of Andersen would have been different and the major
part of the restatement that occurred in November 2001 would have been unneces-
sary.

Let me describe the background. In 1993, an Enron subsidiary and CalPERS
formed a partnership known as Joint Energy Development Investments. It was
called JEDI for short. JEDI invested in energy-related securities and other invest-
ments. It was a very successful investment. Because JEDI was a 50-50 partnership
between Enron and CalPERS, Enron appropriately did not consolidate JEDI for fi-
nancial reporting purposes. These events occurred before I became involved with au-
diting Enron.

In late 1997, Ben Glisan, the Enron transaction support employee with principal
responsibility for accounting matters in the Chewco transaction, contacted me to dis-
cuss the accounting for a transaction that Enron was entering into. Mr. Glisan is
an able accountant, who at the time was thoroughly familiar with the accounting
rules governing Special Purpose Entities. He told me CalPERS’ limited partnership
interest in JEDI would be acquired for approximately $300 million by an entity
called Chewco Investments, LLP. In our discussion, Mr. Glisan told me that Chewco
would be structured as a Special Purpose Entity so that it would qualify for non-
consolidation. Mr. Glisan also told me that an Enron employee, who I later learned
was Michael Kopper, would have a very small interest in Chewco. He also said
Enron was considering guaranteeing a loan that would finance a substantial portion
of the transaction.

I reminded Mr. Glisan that for Chewco to qualify for non-consolidation, as he pro-
posed, two tests had to be met. First, at least 3 percent of its capitalization had to
be at-risk and attributable to entities independent of Enron. Second, neither Enron
nor a related party of Enron, such as an employee, could control Chewco. I con-
firmed this advice with Andersen’s Professional Standards Group in Chicago. Mr.
Glisan assured me that Chewco would have 3 percent independent equity and would
not be controlled by Enron or an Enron employee.

As the transaction unfolded, Mr. Glisan told me that Chewco’s independent equity
would come from two sources. First, he said that a large financial institution inde-
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pendent of Enron would make a large equity contribution. I later understood this
large financial institution to be Barclays. According to Mr. Glisan, the second com-
ponent of Chewco’s third party equity would come from wealthy individual inves-
tors, who, with the exception of Mr. Kopper, would be independent of Enron.

I requested that Mr. Glisan provide Andersen with all documentation in its pos-
session relating to the transaction. He told me he would do so and he thereafter
provided pertinent documents to me. Enron senior officials also confirmed in writing
that I had been given all documentation they had. In this connection, I reviewed:

¢ minutes of Enron’s Executive Committee of the Board of Directors approving the
transaction;

+ the $132 million loan agreement between JEDI and Chewco;

» Enron’s guarantee agreement of a $240 million loan from Barclays to Chewco;

* the amended JEDI partnership agreement; and

e a representation letter from Enron and a representation letter from JEDI, each
of which stated that related party transactions had been disclosed and that all
financial records and related data had been made available to Andersen.

I also requested that I be provided documents relating to Chewco’s formation and
structure. Mr. Glisan told me that Enron did not have these documents and could
not obtain them because Chewco was a third party with its own legal counsel and
ownership independent of Enron. I did not view this as unusual. Quite frequently
an auditor does not receive documents from a third party who is represented as
being independent. Andersen did send and received a confirmation regarding the
loan agreement from the Chewco representative.

The transaction documents and Enron board minutes I reviewed relating to
Chewco corroborated the representations I had received from Mr. Glisan and Enron.
The documents described an $11.4 million independent equity infusion into Chewco,
which represented 3 percent of Chewco’s capitalization. Also, the documents de-
scribed and represented that Chewco was “not affiliated” with Enron. Thus, in 1997,
based on what I was told and what I reviewed, Chewco appeared to meet the cri-
teria for a non-consolidated Special Purpose Entity.

Roughly four years later, on October 26, 2001, two Enron accounting employees
called me to discuss concerns that had recently arisen about the sufficiency of
Chewco’s independent equity. On November 2, 2001, Andersen received a set of
Chewco documents gathered by the Special Committee of Enron’s Board of Direc-
tors. When I reviewed these materials, I was appalled to discover a document I had
never seen before—a two-page Side Agreement between JEDI and Chewco amend-
ing their 1997 loan agreement. The Side Agreement was dated December 30, 1997,
the very same day that the loan agreement between JEDI and Chewco was signed.
As I mentioned previously, Enron showed me and gave me the loan agreement dur-
ing the 1997 audit. They did not show me or tell me about or reveal the existence
of the contemporaneous Side Agreement. The same individuals who signed the loan
agreement also signed the Side Agreement.

The Side Agreement materially altered the accounting treatment of Chewco. By
itself, it caused Chewco to fail to qualify as an unconsolidated Special Purpose Enti-
ty. Under the Side Agreement, JEDI was directed to deposit $6.58 million into re-
serve accounts created for Barclays’ benefit at entities known as Big River and Lit-
tle River. Barclays’ $11.4 million equity infusion in Chewco appears to be condi-
tioned upon the receipt of the $6.58 million from JEDI. This means that the inde-
pendent at-risk equity in Chewco was not $11.4 million as represented, but rather
much less, and significantly below the 3 percent necessary for non-consolidation.

The undisclosed Side Agreement meant that Chewco’s and JEDI’s financial state-
ments should have been consolidated with Enron’s since 1997. I do not know why
this critical Side Agreement was withheld from me in 1997. I do not know who
made the apparent decision to mislead Andersen and me. Had Andersen, in 1997,
been provided the materials that I received in November 2001, there is no way I
would have permitted Chewco to be treated as an unconsolidated Special Purpose
Entity, and a significant portion of the November 2001 restatement would have
been avoided.

In addition, other documents provided to me for the first time in November 2001
raised other accounting issues. Had I known this information in 1997, I also would
have modified my conclusions and opinions relating to Chewco.

Mr. Chairman, I hope the information I have provided is helpful to the Commit-
tee’s inquiry. I am here to answer any questions that the Committee may have.

Mr. GREENWOOD. It was very helpful, Mr. Bauer, and we thank
you for being with us this morning for your testimony.
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Mr. McMahon, you are recognized for 5 minutes for an opening
statement, sir.

TESTIMONY OF JEFFREY MCMAHON

Mr. McMAHON. Thank you, Mr. Chairman. Good afternoon. Mr.
Chairman and members of the committee, my name is Jeff
McMahon. I am currently the president and chief operating officer
of Enron Corp. I have been an employee of Enron since 1994. From
late October of last year until last week, I served as chief financial
officer of the company. Before that I was president and chief execu-
tive officer of Enron’s Industrial Markets Group. From 1998 until
March 2000, I was the treasurer of Enron Corp. And before that
I served as chief financial officer of its European operations.

As the committee knows, I was named as president and chief op-
erating officer just last week, at the same time that Stephen Coo-
per was named the new interim chief executive officer and chief re-
structuring officer of the company. As part of the new management
team at Enron, my focus is on the future—the future of our busi-
ness, the future of our nearly 20,000 employees worldwide who are
looking for continued employment with the company, the future of
our over 8,000 retirees, who are looking for continued retirement
benefits from the company, and various other stakeholders, includ-
ing our creditors, who have an interest in Enron’s future.

Working closely with the board of directors and the Creditors
Committee, we are developing a restructuring plan designed to
bring the company out of bankruptcy and preserve value for the
company;s creditors, its employees and its stakeholders. I believe
that Enron can emerge from bankruptcy by returning to its roots.
As Mr. Cooper has expressed last week, our reorganized business
will be dedicated primarily to the transmission of natural gas and
the generation of electricity.

With respect to the issues the committee is examining, as the
Chairman knows, I have been meeting and fully cooperating with
the committee’s staff and welcome today’s opportunity to answer,
to the best of my ability, questions the committee may have about
the past events at Enron or our future direction. Thank you, Mr.
Chairman.

[The prepared statement of Jeffrey McMahon follows:]

PREPARED STATEMENT OF JEFF MCMAHON, PRESIDENT AND CHIEF OPERATING
OFFICER, ENRON CORPORATION

Good morning. Mr. Chairman and Members of the committee, my name is Jeff
McMahon. I am President and Chief Operating Officer of Enron. I have been an em-
ployee of Enron since 1994. From late October of last year until this past week, I
served as Chief Financial Officer of the company. Before that I was Chairman and
Chief Executive Officer of Enron’s Industrial Markets Group. From 1998 until
March 2000 I was Treasurer of the company. Before that I served as Chief Financial
Officer of European Operations.

As the committee knows, I was named as President and COO just last week, at
the same time that Stephen Cooper was named the new interim Chief Executive
Officer of the company. As part of the new management team at Enron, my focus
is on the future of Enron, our nearly 20,000 employees worldwide, our over 8,000
retirees and various stakeholders. Working closely with the Board of Directors and
the Creditors Committee, we are developing a restructuring plan designed to bring
the company out of bankruptcy and preserve value for the company’s creditors, its
employees and shareholders.
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I believe that Enron can emerge from bankruptcy by returning to its roots. As Mr.
Cooper expressed last week, our reorganized business will be dedicated to the move-
ment of natural gas and the generation of electricity.

With respect to the issues the committee is examining, as the Chairman knows,
I have been meeting and fully cooperating with the committee’s staff, and welcome
the opportunity today presents to answer any questions the committee may have
about the past events at Enron or our future direction.

Thank you, Mr. Chairman.

Mr. GREENWOOD. Thank you, Mr. McMahon.
Mr. Mintz, good morning. You are recognized—good afternoon—
for 5 minutes for your opening statement.

TESTIMONY OF JORDAN H. MINTZ

Mr. MiNTZ. Thank you, Mr. Chairman.

Mr. GREENWOOD. You might want to pull that right up; it is fair-
ly directional. Thank you.

Mr. MINTZ. Good afternoon, Mr. Chairman and members of the
committee. My name is Jordan Mintz. I have served as Enron’s vice
president and general counsel for Corporate Development since No-
vember of 2001. Between October 2000 and November 2001, I was
vice president and general counsel for Global Finance. The 4 years
prior, I served as vice president for Tax for Enron North America,
formerly Enron Capital and Trade Resources.

Mr. Chairman, as you know, I am appearing this afternoon vol-
untarily and have, to date, fully and freely cooperated with the
committee in its investigation. I intend to continue to do so. I wel-
come the opportunity this hearing presents for the committee to
hear directly from me concerning the relevant facts related to my
role at Enron.

Mr. Chairman, I will be glad to answer any questions you or any
other members of the committee may have. Thank you, Mr. Chair-
man.

[The prepared statement of Jordan H. Mintz follows:]

PREPARED STATEMENT OF JORDAN H. MINTZ, VICE PRESIDENT AND GENERAL
COUNSEL FOR CORPORATE DEVELOPMENT, ENRON CORPORATION

Good morning. Mr. Chairman and Members of the committee, my name is Jordan
Mintz. Since November 2001, I have served as Enron’s Vice President and General
Counsel for Corporate Development. Between October 2000 and November of last
year, I was Vice President and General Counsel for Enron Global Finance. The four
years prior, I served as Vice President for Tax at Enron North America, formerly
Enron Capital and Trade.

Mr. Chairman, as you know, I am appearing this morning voluntarily and have,
to date, fully and freely cooperated with the committee in its investigation. I intend
to continue to do so. I welcome the opportunity this morning’s hearing presents for
the committee to hear directly from me concerning the relevant facts related to my
role at Enron.

Mr. Chairman, I will be glad to answer any questions you or any other members
of the committee may have.

Thank you, Mr. Chairman.

Mr. GREENWOOD. Thank you, Mr. Mintz. The Chair recognizes
himself for 5 minutes for purpose of inquiry, and let me start with
you, Mr. McMahon, if I may.

In 1999, you were the treasurer of Enron’s Global Finance
Group. At that time, Andy Fastow, Michael Kopper, Ben Glisan,
Ann Yaeger, Trushar Patel and Kathy Lynn also worked there.
Would you please explain why the Global Finance Group existed
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and what its top officers, particularly Fastow, Kopper and Glisan,
what they did there, what their roles were?

Mr. McMAHON. At that point in time, the Global Finance Depart-
ment of Enron existed for several purposes. One portion of it,
which I ran at the time as the treasurer, was to maintain adequate
liquidity of the company for its ongoing businesses. A separate
function—and I reported at the time to Andrew Fastow who was
the CFO. At the same time, there was a separate group, also re-
porting to Mr. Fastow that was headed by Michael Kopper, which
was essentially a Special Projects Group. And that group was re-
sponsible for various finance activities that were—my under-
standing were at the direction of Mr. Fastow. And the individuals
you named all fell under Mr. Kopper’s organization at that point
in time, I believe.

Mr. GREENWOOD. Would you describe your efforts to develop a
fpri\:l%te equity fund at Enron and why Enron wanted to develop the
und?

Mr. McMAHON. Yes. In approximately mid-1999, we identified an
area where we thought we could add some efficiency to the finance
activities of the company by seeing if we could get third party, un-
related, private equity funds to commit some capital to some future
transactions that Enron may want to undertake with these third
parties. So at that point in time, we had engaged or hired some
outside individual to come and join Enron for the purpose of trying
to go into the private equity markets and see if we could create
some private equity liquidity for third parties.

Mr. GREENWOOD. At some point, Andy Fastow told you that he
was going to develop a private equity fund and that Michael
Kopper was going to be the lead man on the project. When was
that conversation, and tell the committee about that conversation.

Mr. McMAHON. I believe the timing of that was somewhere
around mid-1999, maybe slightly before that. But the individual I
just alluded to who we hired to bring to Enron to go do that, prior
to his starting with the organization, Mr. Fastow informed me that
he had changed his mind, he did not want this new employee to
do that; in fact, he wanted Mr. Kopper to do that in his Special
Projects Group.

Mr. GREENWOOD. Now, ultimately, Fastow’s Private Equity
Group was formed under the name LJM. What does that name
stand for?

Mr. McMAHON. I believe those are initials of his wife and two
children.

Mr. GREENWOOD. And when did you first learn that Fastow had
a personal equity interest in the fund?

Mr. McMAHON. I learned of his ownership of the general partner
of LJM I believe, again, around mid-1999 when I was present at
what I believe

Mr. GREENWOOD. How did you react to that, when you learned
that? And how did you react to the fact that you hadn’t known this
all along?

Mr. McMAHON. Well, I was at the Finance Committee meeting
Whend it was presented to the Finance Committee. I was sur-
prise

Mr. GREENWOOD. By whom was it presented?
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Mr. MCMAHON. It was presented by Mr. Fastow.

Mr. GREENWOOD. Mr. Fastow announced this.

Mr. MCMAHON. Yes.

Mr. GREENWOOD. And you were taken by surprise.

Mr. McMAHON. Well, I think at the time he announced it, I was
taken by surprise of the fact that the board was ultimately recom-
Iinending—or was asked to recommend to waive their code of con-

uct.

Mr. GREENWOOD. What was your reaction to that? Were you com-
fortable with that?

Mr. McMAHON. I am sorry?

Mr. GREENWOOD. Were you comfortable with that?

Mr. McMAHON. I don’t know if that was a decision that I would
have made at the time, but I was not party to the board delibera-
tions.

Mr. GREENWOOD. Did you think it was appropriate?

Mr. McMAHON. Again, I am not so sure that would be the same
decision I would have made at the time.

Mr. GREENWOOD. Did you see any problems with the chief finan-
cial officer having an equity interest in a privately held fund that
does business with its own company?

Mr. McMAHON. I think it is pretty clear that is an obvious con-
flict of interest for a senior officer——

Mr. GREENWOOD. Was it clear to you at the time?

Mr. McMAHON. That there was a conflict of interest?

Mr. GREENWOOD. Right.

Mr. MCMAHON. Yes.

Mr. GREENWOOD. So alarm bells went off in your head?

Mr. McMAHON. Well, at the time, it was unclear exactly what
this partnership would evolve into, so it was a conflict that clearly
existed, and I think everyone who saw it realized it.

Mr. GREENWOOD. Did you say so at the time?

Mr. McMAHON. At the time, I was at the board meeting and
heard about the conflict but didn’t realize the size of the partner-
ship as it would evolve to.

Mr. GREENWOOD. My time has expired. The Chair recognizes the
gentleman from Florida, Mr. Deutsch.

Mr. DEUTSCH. Thank you, Mr. Chairman. As I mentioned in my
opening statement, I am going to try to understand just one of the,
again, thousands of partnerships: the LJM/Rhythms transactions.
You are in charge now. In looking at this partnership and what oc-
curred in terms of basically buying the put from yourself, I mean
is there any legitimate business purpose in hindsight that someone
could defend this partnership?

Mr. McMAHON. You are asking me the question?

Mr. DEUTSCH. Any of you, but Mr. McMahon?

Mr. McMAHON. Frankly, I am not very familiar with the details
of that, so it is hard for me to tell you what the business reason
was at the time.

Mr. DEuTscH. Well, again, I went through it in the opening
statement. Enron had stock in Rhythms that they had bought at
IPO for $10 million. The value after the IPO was, I guess, close to
$400 million. So they wanted to lock in the gains, so they wanted
to buy a put, right? So they, basically—and Fastow was CFO at the
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time, he was general partner of LJM, and, basically, Enron bought
a put, actually not even from LJM but from a swap sub that LJM
created, all right? This was capitalized by shares of Enron stock.
And what happened was, and this, again, where I use the word and
I use it very seriously, on March 8 of last year, because Rhythms—
basically, the $400 million, which it was—when it was $400 mil-
lion, when the put was bought, that $400 million gain was booked
on Enron’s balance statement as a gain, right? So if someone was
looking at Enron’s balance statement, they would see a gain.

Well, first all, where is the arms-length transaction, because
could anyone reasonably assume that this entity could in fact ever
make good on the put? In other words, this was Enron basically
buying a put from itself, and, again, as I had mentioned, Fastow
immediately took a general partnership share in the millions of
dollars from LJM. Mr. Olson, do you want to respond? I mean is
there anyone who can defend what occurred here?

I mean this looks like fraud, and, I guess, let me just mention,
on March 8 of last year, because the value had gone down so much,
that Enron transferred 3.1 million shares without any consider-
ation at all, zip, nothing, gave it, about $150 million on Enron
stock to the partnership, because the partnership at that point was
undercapitalized. What ended up happening in this whole—and,
again, if you look at the transaction in the hindsight we have now,
the only purpose was to lock in the gain on the balance sheet, and
then at that point, someone who wanted to—and that is our whole
point—wanted to understand what was going to go on could not.

And I look at this transaction, obviously in hindsight, that I can-
not come up with any legitimate business purpose for this trans-
action, that it was in fact set up as a fraud, as a fraud for someone
in here, and we still don’t know who the limited partners are. We
have not been able to obtain that information at this date. Our
staff does not—I mean there is a question that $15 million, which
is the 3 percent, which was transferred, then some other activity
occurred, because, actually, this entity didn’t have the 3 percent.
But we don’t even know if this $15 million ended up being lost. Mr.
Olson?

Mr. OLSON. In my opinion, as a securities analyst, there is no
meaningful business purpose behind this particular situation. I was
obviously not aware, this is the first time I have seen it described
as such. They were essentially gaming in their own stock. I recall
the word on the street, anecdotal evidence, was that they had done
fair value accounting on this in order to shield some other losses
or reserves that they had taken the prior year on an oil and gas
loan portfolio. And they were trying to preserve this.

Mr. DEUTSCH. Okay. Is this fraud?

Mr. OLSON. I am not qualified to tell you; I am not a lawyer.

Mr. DEUTSCH. If you are an analyst and you knew that this was
gi)ing? on, what would have happened to the stock in the market-
place?

Mr. OLsoN. I think the stock would have cratered immediately.

Mr. DEUTSCH. And that is what should have happened.

Mr. OLSON. It was never disclosed.

Mr. DEUTSCH. And that is the illegal activity too, because it was
never disclosed, and this becomes an issue on the 8K. This is an
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extraordinary, an extra ordinary business event. Enron transferred
$150 million to an entity without any consideration. That was on
March 8. On March 22, what Enron then did is basically they real-
ized that this entity could never make good on the put and so the
deal was off. And at that point is when the restatement occurred.
I mean and maybe, Mr. Bauer—I mean why was that not recorded
as an extra ordinary event?

Mr. BAUER. Congressman, I am not familiar with the trans-
action. That was not my area of the Enron audit, sorry.

Mr. DEUTSCH. I mean I see my time has expired, but this is one
of 4,000 partnerships.

Mr. STEARNS. I thank the gentleman. The gentleman’s time has
expired. The full chairman of the committee, Mr. Tauzin, recog-
nized.

Chairman TAUZIN. Thank you, Mr. Chairman. I think it is impor-
tant to note that our investigators have discovered that while that
was not being disclosed while this deal was put together, Mr.
Skilling, who will testify later, in the same period of time sold
Enron stock at a price of between $2.3 million and $2.7 million. So
while this deal was inflating the value of Enron stock, Mr. Skilling
was profiting in the marketplace, when others, who might have
known about problems with this deal, might have recommended a
sell.

We have limited time, but I want to try to take all of you
through this quickly. One of the questions that has troubled me
from the beginning of this investigation is why on Earth invest-
ment bankers couldn’t see what was going on. And, Mr. Olson, you
kind of tell the story, don’t you, that Enron is basically saying,
“You are either our friend or you are not. Your rate us down, we
don’t do business with you.” You got a call from a CEO of Enron.
Who was that, by the way?

Mr. OLsoN. That was Mr. Lay.

Chairman TAUZIN. Mr. Lay called you.

Mr. OLsSON. Yes. I had called him.

Chairman TAUZIN. And he said, “We are going to deal with our
friends,” right?

Mr. OLSON. Yes.

Chairman TAUZIN. And then he went through a litany of all the
unfriendly comments you made about Enron, right?

Mr. OLsON. Well, the relative lack of enthusiasm, I should say.

Chairman TAUZIN. The lack of friendship.

Mr. OLSON. Yes.

Chairman TAUZIN. And Mr. McMahon, you actually gave us in-
stances where, surprise, surprise, bankers called you up. Here we
got a call from Rob First, the Managing Director of Merril Lynch,
asking if it is okay for members of Merril Lynch to invest in LJM2,
whether you thought that was a conflict of interest. You told him
it was, right?

Mr. McMAHON. Correct.

Chairman TAUZIN. And who called you to complain about that?

Mr. McMAHON. About my response to Mr. First?

Chairman TAUZIN. Yes.

Mr. McMAHON. Mr. Fastow.
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Chairman TAUZIN. Oh, yes. What did he tell you, “You are mess-
ing in my deals here,” right?

Mr. McMAHON. He told me that I was jeopardizing the LJM2
fund-raising exercise.

Chairman TAUZIN. Yes. He was trying to raise money for these
bankers, and the bankers are calling you to find out if they can in-
vest, and you are saying, “That is a conflict of interest.” And
Fastow is calling you to say, “Don’t you dare tell them that. I want
their money.” And in fact you got a call from Paul Riddle with the
First Union Bank saying that he was told he would get the next
bond deal if he invested, right?

Mr. McMAHON. Yes. The banks really had two different camps
after the fund-raising exercise. One was people who expected deals
in the future because of investing and others who were concerned
that

Chairman TAUZIN. And Mark DeVito with Merril Lynch Banker,
same kind of call, right?

Mr. McMAHON. That is correct.

Chairman TAUZIN. Did that shock you, that they were being of-
fered these special bond deals and the next bond deal if they made
these investments? These are the people analyzing the stock and
telling people whether to buy or not, right? And investing, right?

Mr. McMaHON. Well, the individuals I spoke to were typically on
the bond side of the house rather than the analyst side.

Chairman TAUZIN. The bond side/investment side. But, Mr.
Olson, this is what you are talking about. You are basically talking
about the incestuous relationship between—what do we call it now,
synergy, we call it synergy between the investment bankers who
tell people whether or not this is a good place to invest who them-
selves in it, and the deals they are getting, the good relationships
they are getting with Enron are chances to invest in these partner-
ships, is that right?

Mr. OLsSON. Investment bankers are not the friends of securities
analysts.

Chairman TAUZzIN. I want to turn to you quickly. First of all, Mr.
Bauer, let me make sure I understand what you are saying. You
are telling us that the deal that brought down the house of cards,
the Chewco deal, did not meet accounting standards as you under-
stood them. It didn’t meet it because of a side agreement you were
not shown; is that correct?

Mr. BAUER. Congressman, I don’t know if that is the entity that
brought down the house of cards, but in response to your question,
I do believe I was not——

Chairman TAUZIN. Well, let us see if it was.

Mr. BAUER. Okay.

Chairman TAUZIN. The failure of Chewco to meet the accounting
standards, that 3 percent rule, investment rule, because of the
JEDI investment?

Mr. BAUER. Yes, sir.

Chairman TAUZIN. That literally caused Enron to restate its
earnings and to declare debt that had been off its books, right?

Mr. BAUER. That is correct, sir.

Chairman TAUZIN. That started the whole tumble, didn’t it?

Mr. BAUER. Yes, sir.
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Chairman TAUZIN. Now, and you are telling us——

Mr. BAUER. In conjunction with some other——

Chairman TAUZIN. [continuing] it was a side agreement that was
not shown to you that literally made that deal a violation of ac-
counting standards, right?

Mr. BAUER. Yes, sir.

Chairman TAUZzIN. All right. I want to quickly turn to you, Mr.
Mintz, then we will come back later. But your story to us is a
struggle. Your story to us is a—just like Mr. McMahon who goes
to Mr. Skilling and tells him, “You know, I think there is conflicts
of interest, you have got all kinds of problems here. You have got
to reassign Mr. McMahon to a new job as a result of all that.” And
you got some angry calls from Mr. Fastow, according to what you
tell us. Mr. Mintz, yours was a struggle to get Mr. Skilling to do
a simple thing, and that was to sign the documents approving
these deals. Why didn’t he sign them?

Mr. MiINTZ. I don’t know, Mr. Chairman.

Chairman TAUZIN. How long did you try to get him to sign them?

Mr. MiINTZ. I sent him a memo in mid-May 2001 and gave him
about a week to respond. I didn’t hear from him. I asked my sec-
retary to call his secretary to see if I could get on his schedule
within 3 days. She didn’t return the calls. Maybe I let another 4
or 5 days pass. I asked my secretary to make a call again, and no
response.

Chairman TAUZIN. Yours is a story of a constant struggle to force
Enron to do what it should have done, and that is document a fair
arms-length transaction with these partnerships offering these
deals to other companies or other people first to make sure it was
in the best interest of Enron, to document the lack of conflict of in-
terest, to document that the Audit Committee was reviewing this.
And I am looking at one of those sheets that Mr. Skilling wouldn’t
sign. I am looking at the bottom. It is an interesting one. It says,
Mr. Kopper, employee of Enron, who never got a waiver, is negoti-
ating the deal for LJM2. It says that he has been cleared, and I
don’t think he was, so that is a kind of interesting point.

But at the very end of it, the very end of it, there is a question:
Has the Audit Committee of Enron Corporation Board of Directors
reviewed all Enron/LJM transactions within the past 12 months?
On that form, you have checked off, “no.” Have all recommenda-
tions of the Audit Committee relative to Enron/LJM transactions
been taken into account in this transaction? The box that is
checked off, “no.” And then what follows is very interesting. Audit
Committee has not reviewed any transactions to date. Was that the
reason Mr. Skilling wouldn’t sign this document, do you think, be-
cause it was an admission that the Audit Committee was not asked
to review, had not reviewed any of these deals?

Mr. MiINTZ. I don’t know.

Chairman TAUZIN. You don’t know.

Mr. MINTZ. I just don’t know, Mr. Chairman.

Chairman TAUZIN. But he wouldn’t sign it, would he? In fact, if
we look at the last page, everybody signed. On January 5, every-
body signed except one person, the guy in charge, the guy who
should have been either approving or disapproving, the guy who
should have been sure that the Audit Committee was reviewing
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these deals, the guy you tried to get to sign who would never sign,
who will be before this committee in just a little while. Is that cor-
rect, sir?

Mr. MINTZ. Yes.

Chairman TAUZIN. Thank you, sir.

Mr. STEARNS. The gentleman’s time has expired. Mr. Stupak’s
recognized.

Mr. StupAK. Thank you, Mr. Chairman. I want to pick up where
Mr. Mintz—where Chairman Tauzin left off. Isn’t it true in June
of 2001 you hired a law firm of Fried Frank to investigate and
evaluate the propriety of the LJM transactions and agreed to pay
them as much as $620 an hour?

Mr. MiNTZ. Congressman, if I recall correctly, I engaged them the
month before in May, Fried Frank.

Mr. STUPAK. So you hired an outside firm in May of 2001.

Mr. MiINTZ. Yes, sir.

Mr. StupAK. All right. Why did you decide to go outside your cor-
porate counsel? Wasn’t Vinson & Elkins your law firm?

Mr. MINTZ. One of the firms we use regularly, that is correct.

Mr. StuPAK. Well, why did you decide to go outside the law firm?
Isnlzc ?Fried & Frank from New York—Fried Frank, I guess? Is that
right?

Mr. MinTZ. New York office with a large presence in Washington,
D.C.

Mr. STUPAK. But why did you go outside?

Mr. MINTZ. I came into the job at Global Finance in October
2000. Prior to that, I was a tax attorney for 18 years. I met with
my predecessor for 2 days in making the transition. He brought me
up to speed on what was going on, reviewed the employees in the
Legal Department, et cetera, and never mentioned LJM; got into
the office, opened up the files and a substantial amount of docu-
mentation, deal approval sheets that Chairman Tauzin was refer-
ring to——

Mr. StUuPAK. Right. Were all there.

Mr. MiNTZ. Were all there.

Mr. STUPAK. Made you nervous.

Mr. MiNTZ. Well, very quickly, I was also down on the 20th floor,
the Global Finance people were, and sort of meticulously, methodi-
cally, as a lawyer may do, I wanted to get my arms around what
was going on. And over a period of time, as I performed my due
diligence, I brought to the attention to certain members, senior
members of the company concerns I had, and I went to Mr. Buy
and Mr. Causey and met with them regularly and wrote them a
memo about some of the problems I saw in the process and proce-
dures associated with the LJM approval. I started meeting with
our general counsel, Mr.

Mr. STUPAK. Bottom line, you had some real concerns about the
LJM transactions, right?

Mr. MINTZ. In April of 2001, Mr. Fastow announced that LJM
was going to look to buy the Enron Wind Company, which was ap-
proximately a $600 million acquisition.

Mr. StuPAK. We all know that, but yes or no, you were uncom-
fortable what you were seeing with LJM.

Mr. MiNTZ. I am sorry, that is correct.
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Mr. StupAK. All right. Bottom line, you really distrust—I will
take the word “really” out of there—but did you distrust the service
of the in-house counsel, and that is why you hired the outside coun-
sel from New York to look at this, because you needed an objective
opinion of what was going on?

Mr. MiINTZ. I wanted somebody that had no linkage, no connec-
tions with the company and just to take a fresh look at everything.

Mr. StupAK. I take it that is a yes answer to my question then.

Mr. MINTZ. Yes, sir.

Mr. STUuPAK. Okay. Did they produce a report, anything in writ-
ing back to you as to their investigation, the law firm?

Mr. MiINTZ. Yes, they did.

Mr. STUPAK. Where is it now, that report?

Mr. MINTZ. There are a number of copies in the company, and
they have been turned over to a number of committees as well as
the SEC and the FBI.

Mr. STUPAK. I am just—and once again, why didn’t you hire Vin-
son & Elkins to do this, look at this work?

Mr. MinTZ. I was concerned about issues, I wanted to get some-
body to look over my shoulders who just had no knowledge, no in-
sight, no background regarding LJM.

Mr. StupAK. Okay. Now, when you were looking at LJM, you
consulted Mr. Jeffrey McMahon, did you not?

Mr. MINTZ. When I started my due diligence regarding LJM, I
met with a number of different individuals who had some famili-
arity with them, and Jeff was one of them.

Mr. StupAK. Okay. What was your impression? Did Mr.
McMahon understand how Mr. Fastow could supervise Enron em-
ployees as chief financial officer while at the same time the same
employees were negotiating against LJM on behalf of Enron?
Would that issue come up?

Mr. MINTZ. As soon as I got down to the 20th floor, I saw a lot
of dysfunctionality on that floor along the lines of what you are
suggesting.

Mr. StupaK. Well, dysfunctionality because you had some people
at Enron, like Mr. Fastow and others, wearing two hats, trying to
look out for LJM at the same time dealing with Enron, negotiating
back and forth, basically wearing two hats, and causing real con-
flicts of interest and real ethical problems, does it not, within a cor-
poration like Enron?

Mr. MINTZ. I think that is a fair assessment.

Mr. StupPAK. Okay. Did Mr. McMahon voice these concerns to
you, and did he voice them with Mr. Skilling, if you know?

Mr. MiNTZ. Jeff shared with me his concerns and his conversa-
tion with Mr. Skilling.

Mr. STUPAK. Is it true that Mr. Buy advised you not to stick your
neck out by approaching Mr. Skilling with your concerns about
LJM?

Mr. MiNTZ. Well, I got with Mr. Causey, Mr. Buy when I wanted
to approach Mr. Skilling about reviewing the documentation and
making sure they were executed and finding out whether it was
ministerial or not. And I also suggested maybe we should check
with Mr. Skilling to make sure he is still comfortable with this ar-
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rangement. And, yes, Mr. Causey said, “I wouldn’t stick my neck
out.”

Mr. STUPAK. Mr. Causey said that——

Mr. MINTZ. Mr. Buy, I am sorry. I am sorry.

Mr. STUPAK. [continuing] or Mr. Buy said he wouldn’t stick your
neck out? Meaning if you went to Skilling you would be given a
new job or something, like Mr. McMahon? Was that what they did
at the corporation, when you didn’t agree with the higher ups, they
moved you out?

Mr. MINTZ. I can only speak for myself. I don’t know what other
people’s experience was.

Mr. STUPAK. Well, it sounds like maybe they put you down on
the 20th floor and you didn’t want to go there, it is so dysfunctional
you are telling me, right?

Mr. MinTZ. Well, as a former tax attorney, I was looking forward
to the opportunity of being a real attorney.

Mr. STUPAK. But you took it as really sort of as a threat, if 1
went to Mr. Skilling, somehow there would be retribution, right?

Mr. MINTZ. Both Ricks shared with me that Jeff was very fond
of Andy, don’t go there.

Mr. GREENWOOD. The time of the gentleman has expired.

Mr. StupAaK. Mr. Chairman, thank you for your courtesy, but
could I place the Fried Frank report in the record?

Mr. GREENWOOD. Without objection, that document will be incor-
porated in the record of the hearing.

And the Chair recognizes for 5 minutes the gentleman from Flor-
ida, Mr. Stearns.

Mr. STEARNS. Thank you, Mr. Chairman. Mr. Mintz, I would like
you to go to document number 22. It is a document that you wrote,
and it is dated September 7, 2000 regarding the private placement
memorandum for LJM3, a new proposal. Fastow’s proposed new
partnership that evidently ultimately never got off the ground. It
seems that upon review of this PPM you were quite alarmed at
some of the discussion in it about how Fastow’s dual role at Enron
and the partnership would accrue benefits to the partnerships’ in-
vestors, particularly because of Fastow’s insider status and knowl-
edge of proprietary deal flows. What was your reaction to this
PPM, and who did you discuss it with?

Mr. MiNTZ. Congressman, I wasn’t a securities lawyer, but on its
face, when I had a chance to review the PPM and I saw the lan-
guage that was being used in order to attract investors, I was con-
cerned.

Mr. STEARNS. And what was your concern? Just give us a couple
sentences.

Mr. MiNTZ. It appeared that they were selling to investors inside
information.

Mr. STEARNS. They were selling to investors inside information.

Mr. MiNTZ. That this fund was effective because they had in-
sights into particular assets of the company.

Mr. STEARNS. Did you feel also that there was any transparency?
Was there a problem with transparency too?

Mr. MINTZ. I am sorry, I am not sure I understand.

Mr. STEARNS. In other words, was information being concealed?

Mr. MiINTZ. I don’t know.
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Mr. STEARNS. Okay. Did you raise your concerns with Enron’s in-
house and outside security experts after you were aware of this, as
you say, that you felt that it was not up and up?

Mr. MiNTZ. I wanted to make sure that they were aware of it,
and I wanted to get their guidance because they were the experts.

Mr. STEARNS. Mr. Mintz, what did they say exactly to you when
you went to them, specifically?

Mr. MINTZ. There were some comments made regarding the ref-
erence of how the board waived the conflict under the code of con-
duct. And I passed that onto LJM’s outside counsel.

Mr. STEARNS. You mentioned in your—just previously you men-
tioned insider information is what concerns you.

Mr. MiNTZ. Well, it was the way

Mr. STEARNS. Did they say to you that they agreed with you,
that this was a case of insider information, which you voiced your
concern?

Mr. MinTZ. Well, again, I wasn’t the securities lawyer, so I was
relying on their assessment. Their assessment was that this was
familiar, it was similar to what was in LJM2. That was approved
by the board, so they didn’t take exception to it.

Mr. STEARNS. I have got the PPM for LJM2 here, and document
number 11, if you could just pull that up. Page 3. Let me draw
your attention to the top of the page: “The ability to evaluate in-
vestments with full knowledge of the assets due to their active in-
volvement in the investment activities at Enron, the principals will
be in an advantageous position to analyze potential investments for
LJM2. The principals, as senior financial officers of Enron, will
typically be familiar with the investment opportunities LJM2 con-
siders.” This is a key part, “The principals believe that their access
to Enron’s information pertaining to potential investments will con-
tribute to superior returns.”

Now, let me just go to page 7 here. Mr. Fastow is at the bottom
of the page, dual role advantages. “Mr. Fastow will continue to hold
the titles and responsibilities of executive vice president and chief
financial officers of Enron and Messieurs Kopper and Glisan will
continue to serve as senior financial officers of Enron, while acting
as owners and managers of the general partner. As a result inves-
tors in the partnership should benefit from Mr. Fastow’s and the
other principals’ due roles which will facilitate the partnership ac-
cess to Enron deal flow. The principals’ dual roles in managing the
partnership while remaining employed as senior official officers at
Enron, however, raises certain conflicts of interest that could affect
the partnership.

Now, what you raised in LJM3 was already in place in LJMZ2,
wouldn’t you agree?

Mr. MiNTZ. That is correct.

Mr. STEARNS. So the concerns you had on this LJM3, which did
not get off the ground, were already replicated in the previous one.

Mr. MiNTZ. That is correct.

Mr. STEARNS. And yet everybody signed off on LJM2 Mr. MINTZ.
That is my understanding.

Mr. STEARNS. Mr. Olson, just maybe a quick comment on some
of our discussion here. In terms of—I mean even Mr. Mintz had in-
dicated that it was a problem. Would you mind giving your—based
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upon what I read about LJM2 and based upon Mr. Mintz’ memo
on LJM3, was he right to ask the securities analyst to say, “What
is wrong with this?”

Mr. OLSON. I am not sure I understand that he was asking a se-
curities analyst to say, “What is wrong with this?”

Mr. STEARNS. Well, what he did is in his memo had some concern
about LJMS3, so he went to the securities lawyers and say, “Here
are my concerns,” and they came back and sort of didn’t agree with
him. And my question is to you, in your capacity, did you agree
with Mr. Mintz about this development of this partnership?

Mr. OLsoN. I would be very concerned, again, as a securities ana-
lyst. This is a blatant conflict of interest. Again, it would never
have passed the smell test had it been publicly disclosed.

Mr. STEARNS. So Mr. Chairman, in conclusion, we have a blatant
conflict of interest here on LJM3, and it is identical to LJM2, so
what you are saying, Mr. Olson, would also apply to LIJM2.

Mr. OLSON. Right.

Mr. GREENWOOD. The time of the gentleman has expired. The
Chair recognizes the gentlelady from Colorado, Ms. DeGette, for 5
minutes.

Ms. DEGETTE. Thank you, Mr. Chairman. Mr. Mintz, in Mr.
Winokur’s testimony, his written testimony, he talks about the
transaction approval process for deal approval sheets, or the
DASHs, correct?

Mr. MiNTZ. I haven’t seen

Ms. DEGETTE. You haven’t seen it. Well, what he says is that the
deal approval sheets set out the economic basis of significant trans-
actions. It talks about the approvals at various levels, and it says
that in the timeframe at issue for the LJM transactions, new busi-
ness in an amount greater than $35 million required board ap-
proval, correct? Do you know that that was the policy?

Mr. MiNTZ. That sounds generally like the policy. I know the
thresholds change.

Ms. DEGETTE. I mean you wouldn’t disagree that that was the
policy, correct?

Mr. MiINTZ. The threshold would change from time to time.

Ms. DEGETTE. Okay. If you take a look at exhibit 26 in your
notebook, that is the LJM approval sheets that we have been talk-
ing about. Chairman Tauzin was talking about some, and Mr.
Stearns. Those are the LJM approval sheets which were not
signed, most of them, by Jeff Skilling, correct?

Mr. MiNTZ. The first one I am looking at, that is correct.

Ms. DEGETTE. Now, you were very concerned that Mr. Skilling
had not signed those sheets, correct?

Mr. MINTZ. From the beginning of the job, I was very concerned,
as I did my due diligence, that the policies and procedures that the
board had put in place weren’t being:

Ms. DEGETTE. Now, wait a minute. You were concerned that Mr.
Skilling had not signed the sheets, and in fact you tried to get him
to sign the sheets from time to time, even writing him a memo.

4 Mr. MiNTZ. That requirement was part of the policies and proce-
ures.

Ms. DEGETTE. And you tried to get him to do it, yes or no?

Mr. MiNTZ. That is correct.
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Ms. DEGETTE. Thank you. And did Mr. Skilling ever sign the
sheets, that you know of?

Mr. MINTZ. I don’t think so.

Ms. DEGETTE. And do you know why he didn’t sign the sheets?

Mr. MINTZ. I don’t know.

Ms. DEGETTE. And did you ever go to any of the board members,
Mr. Winokur or others, and tell them of your concerns, that Mr.
Skilling had not signed these sheets?

Mr. MiINTZ. I didn’t, Congresswoman.

Ms. DEGETTE. Why not?

Mr. MINTZ. In an organization like Enron, I try to work within
the system and report to people who are senior to me who I felt
had the direct responsibilities with the board.

Ms. DEGETTE. Okay. Did you ever report to your people who
were senior to you of your concerns that Mr. Skilling had not
signed these sheets?

Mr. MinTZ. I did.

Ms. DEGETTE. Who was that?

Mr. MiINTZ. It was Mr. Buy and Mr. Causey.

Ms. DEGETTE. Mr. Buy and Mr. Causey, you said, “I am con-
cerned Mr. Skilling has not signed these sheets.”

Mr. MiNTZ. That is correct.

Ms. DEGETTE. What did they tell you they would do?

Mr. MiINTZ. They told me to send a memo or get with Mr. Skilling
and see if he wanted to get a whole packet of documents or

Ms. DEGETTE. And you did send a memo, right?

Mr. MINTZ. Yes, Congresswoman.

Ms. DEGETTE. Did you get with Mr. Skilling?

Mr. MiNTZ. I did not.

Ms. DEGETTE. Why not?

Mr. MiNTZ. Mr. Skilling didn’t respond to my memo. I then asked
my assistant to call his secretary to see if I could get on his sched-
ule, and made two calls——

Ms. DEGETTE. And you never got on his schedule. Did you then
go back to your superiors and tell them Mr. Skilling never met
with you or did you just drop it?

Mr. MINTZ. I just dropped it. I told——

Ms. DEGETTE. Thank you.

Mr. MINTZ. Yes.

Ms. DEGETTE. Now, you started in your current position in Octo-
ber——

Mr. GREENWOOD. Mr. Mintz, did you feel like you didn’t get a
chance to respond to that?

Mr. MiNTZ. Yes. I had

Ms. DEGETTE. Mr. Chairman, I would ask unanimous consent for
an additional 30 seconds in that case

Mr. GREENWOOD. You will have it, you will have it.

Ms. DEGETTE. [continuing] to finish my questioning. Thank you.

Mr. MINTZ. I did mention it to Mr. Causey and Mr. Buy.

Ms. DEGETTE. And what did they say they would do?

Mr. MINTZ. They said, “You tried and—"

Ms. DEGETTE. They said they would try to get him

Mr. MINTZ. No, no. They said, “You tried, and leave it at that.”
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Ms. DEGETTE. So they said, “You tried, and oh well.” And you
took nothing further with it.

Mr. MINTZ. That is correct.

Ms. DEGETTE. Okay. Now, you started with your current position
in October of 2000, correct?

Mr. MINTZ. Yes.

Ms. DEGETTE. And in December of 2000, you sent a memo to
Rick Buy and to Mr. Causey about the LJM3 Limited Partnerships,
kind of outlining the different criteria you thought would be impor-
tant, right?

Mr. MiNTZ. Well, I summarized what I had seen in the PPM for
them.

Ms. DEGETTE. And you were concerned, weren’t you, about issues
of conflict of interest with—go ahead.

Mr. MINTZ. Again, I wasn’t a securities attorney. I didn’t deal
with PPMs that often, but there were issues here that caught my
eye that I thought people should be aware of.

Ms. DEGETTE. And those issues were what?

Mr. MINTZ. The sales pitch.

Ms. DEGETTE. And that was in December of 2000, right?

Mr. MINTZ. That is correct.

Ms. DEGETTE. And on March 8, 2000, exhibit 13 in your note-
book, you sent another memo to Mr. Buy and Mr. Causey talking
about the LJM approval process and talking about issues regarding
Jeff Skilling and others—I am sorry, Mr. Fastow and Mr. Kopper
having conflicts, correct?

Mr. MINTZ. I summarized my due diligence for Mr. Buy and Mr.
Causey regarding——

Ms. DEGETTE. So during that period, October through, say, June,
when you hired Fried Frank, you were concerned about conflicts of
interests that Mr. Fastow and Kopper would have had.

Mr. MiNTZ. I was concerned that the process and the procedures
that had been put in place by the board weren’t being adhered to
to the level that I thought would substantiate arms-length dealing
and fairness.

Ms. DEGETTE. And you talked to Mr. Buy and Mr. Causey about
those concerns, correct?

Mr. MiNTZ. That is correct.

Ms. DEGETTE. Did you ever bring those concerns to anyone on
the board?

Mr. MiNTZ. No, I didn’t.

Mr. GREENWOOD. Time of the gentlelady has expired.

Ms. DEGETTE. Thank you.

Mr. GREENWOOD. The Chair recognizes the gentleman from
North Carolina, Mr. Burr.

Mr. BURR. Mr. McMahon, Mr. Mintz, let me ask you a couple of
quick questions, just yes or no. Either of you aware of any direction
of Enron management for document destruction within Enron at
any point?

Mr. McMAHON. If I understand your question, is any direction
related to document destruction?

Mr. BURR. Did any person within management at Enron instruct
employees to destruct documents?
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Mr. McMAHON. No, quite the opposite. There were several e-
mails sent out from our general counsel’s office requesting people
not to destroy certain types of documents and ultimately not to de-
stroy any documents.

Mr. BURR. Mr. Mintz, you were general counsel, what actions did
you take?

Mr. MiNTZ. I made sure that the people in the Global Finance
Group had received the e-mails that were sent out from our general
counsel’s office.

Mr. BURR. Those e-mails were dated 10-25, the first one, if I am
correct. The SEC inquiry actually took place on October 17. Can ei-
ther of you fill in what transpired within Enron management in
those 8 days between the SEC inquiry and this decision to put out
a document preservation memo?

Mr. MCMAHON. At the time, that would have been handled by
the general counsel’s office prior to my becoming CFO of the com-
pany, so I am not aware of what went on at that point in time.

Mr. BURR. Any light you can shed on that, Mr. Mintz?

Mr. MiNTZ. No, Congressman.

Mr. BURR. Mr. Mintz, let me go back to your decision to hire out-
side counsel. I just need some clarification.

Mr. MINTZ. Yes, sir.

Mr. BURR. Enron hired outside counsel through you or you per-
sonally hired outside legal counsel?

Mr. MINTZ. I hired outside legal counsel on behalf of the com-
pany as its client.

Mr. BURR. On behalf of the company as its client. And your pri-
mary reason for that was what?

Mr. MINTZ. As I mentioned before, this Enron/Wind deal con-
cerned me because of the magnitude, and it was different than ap-
parently the transactions that were engaged in before LJM. Also
the issues regarding some of our disclosures continued to gnaw at
me, and I wanted somebody to take a fresh look at that.

Mr. BURR. Who above you in Enron management did you share
with the fact that you had hired outside counsel to look into this?

Mr. MiINTZ. At that time, nobody, Mr. Congressman.

Mr. BURR. You would have answered to Mr. Derrick at that
time?

Mr. MINTZ. On the legal side, that is correct.

Mr. BURR. And did any conversations that took place between
you and Mr. Derrick prior to your decision to hire outside counsel
lead you to believe you needed to hire outside counsel?

Mr. MINTZ. Mr. Derrick is a gentleman of the highest ethics and
integrity, but I had brought—I was down on the 20th floor; Jim
was on the 50th floor.

Mr. BURR. Am I safe to assume from that answer that the points
that you might have raised with Mr. Derrick were on deaf ears?

Mr. MINTZ. I don’t think he appreciated the dysfunctionality that
I observed on a regular basis.

Mr. BURR. You are still extremely too kind. Mr. McMahon, you
were involved in the Chewco buyout, weren’t you?

Mr. McMAHON. Not directly, because it

Mr. BURR. You had knowledge of it.
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Mr. McMAHON. I had knowledge of the proposal to actually buy
out Chewco in early 2000. My understanding is it actually got
bought out in 2001.

Mr. BURR. You had originally signed off on a deal that would
have profited someone a million dollars to Chewco, correct?

Mr. McMAHON. My group actually proposed the transaction to
Mr. Fastow in order to essentially unwind the JEDI partnership
where Chewco was the other investor. We proposed the transaction
to simplify the capital structure of the company. And, yes, the pro-
posal to Mr. Fastow was that we would recommend to spend $1
million to buy out the Chewco equity in JEDI.

Mr. BURR. And, in fact, when that deal came back it was over
$10 million.

Mr. McMAHON. That is how I understand it from the Special
Committee report. It happened approximately a year after I moved
out of the treasurer role.

Mr. BURR. Can you shed any light on who it would take within
Enron during that period to approve such a large difference be-
tween the proposal that you apparently had some financial basis to
come up with and in fact a number that was 10 times larger?

Mr. McMaHON. Well, I wasn’t party to the actual negotiations
that Mr. Fastow had with the Chewco investors, but as far as the
approval goes, I actually am not certain within the company who
would have that authority.

Mr. BURR. Would it take Mr. Skilling?

Mr. McMAHON. I don’t know.

Mr. BURR. At what level does a decision to execute a buyout like
this require?

Mr. McMAHON. That would go through our capital expenditure
policy, and this is a $10 million payment, so I am just unfamiliar
with what level of management.

Mr. BURR. Could this transaction have taken place and Mr.
Skilling not have known?

Mr. McMAHON. I don’t know.

Mr. BURR. Was Mr. Fastow involved?

Mr. McMAHON. Well, the discussions I had in 2000 about our
recommendation to buyout Chewco, Mr. Fastow was very involved.
He listened to our recommendation, understood the proposal of a
million dollar buyout. Then he said he would personally handle the
negotiations with Mr. Kopper.

Mr. GREENWOOD. The time of the gentleman has expired.

Mr. BURR. Note that that is significantly different than what he
suggests his involvement was, which was none. I thank the Chair.

Mr. GREENWOOD. The Chair recognizes the gentleman from Illi-
nois, Mr. Rush, for purposes of inquiry.

Mr. RusH. Thank you, Mr. Chairman. Mr. McMahon, I want to
determine, are you currently—you are still currently affiliated with
Enron, is that right?

Mr. McMAHON. Yes. As of last week, I am the president and
chief operating officer of the company.

Mr. RusH. President and chief operating of the company. Well,
then, let me ask you this question: This week it was mentioned—
noted that Mr. Buy and Mr. Causey would leave Enron. Is that the
case?
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Mr. McMAHON. I believe right now Mr. Buy and Mr. Causey are
both current employees of Enron. The board convenes next week to
deliberate on any type of actions they plan to take with respect to
the results of the Special Committee report.

Mr. RusH. Okay. And so are they in fact, as was indicated ear-
lier, are they negotiating some kind of severance package?

Mr. McMAHON. Currently, I believe, where it stands, Congress-
man, is no action has been taken either way. Neither employee to
date has resigned. As of to date, the company has not terminated,
to the best of my knowledge, and the decision has really been un-
dertaken by the board on what action to take, which will—as I un-
derstand it, they will meet next week to talk about that.

Mr. RusH. Well, can you describe for the committee any sever-
ance packages that they might be eligible for?

Mr. McMAHON. I think, basically, due to the bankruptcy, I don’t
believe that, as of right now, they are eligible for any severance
package that was any different than any of the other severed em-
ployees. But, again, that is a matter for the board, not for myself.

Mr. RusH. Okay. So are you saying that Enron does have an ex-
isting policy that would determine severance packages in the event
of bankruptcy?

Mr. McMAHON. That is technically a little bit different. We had
an existing policy that, as I understand it, was terminated as a re-
sult of the bankruptcy, and therefore we are limited to severance
payments that are sanctioned by the bankruptcy court.

Mr. RusH. Well, then does Enron have a policy that officers who
have breached their fiduciary responsibility to the company or are
being terminated for cause, that they must forfeit their severance
pay, severance package?

Mr. MCMAHON. I am not aware of a policy one way or another
with respect to that.

Mr. RusH. So would you—do you have any role in terms of mak-
ing recommendations to the committee?

Mr. McMAHON. No. These are two senior officers of the company
that were elected by the board of directors, and the board of direc-
tors will take the appropriate action they deem necessary.

Mr. RusH. Mr. Olson, yesterday we heard some lengthy testi-
mony from Mr. Chanos about short sellers, that for some time they
had concern regarding Enron’s overstated stock value. These ana-
lysts noted Enron’s confusing disclosures and related party trans-
actions. They also noted the constant selling of stock by insiders.
Give us a panoramic view of the industry. Is this common in the
industry?

Mr. OLsON. I would be glad to. In my opinion, Enron way back
when, when Mr. Chanos presumably was referring to it, when the
stock was $80 or $90, it was gloriously overvalued, in my opinion.
You had an era of really good feelings. The stock was up 88 percent
in the year 2000, and everybody seemed to be out there recom-
mending it. But no one had really been out there connecting all the
dots. There was always a reason that some of the selling was going
on, that one person was going to retire and move to Colorado, one
person was going to go off and do something else. But I think over
18 months, it turned out that about 68 members of top manage-
ment left by September 30, 2001. We didn’t have all the different
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pieces to put together. We did not have the off-balance sheet
financings. Those really became apparent when the Wall Street
Journal got a hold of these partnership documents on LJM, I think,
on October 17 or so, or somewhere around that time and revealed
just some of the shenanigans going on.

There was a great fan club of Enron on Wall Street because of
its tremendous stock market success. Everybody sensed, in my
opinion, that they didn’t understand it. I know I didn’t understand
the company very well. I had been covering it for its 15-year hori-
zon, but you couldn’t really get past the cosmetics. This company
had gone from $13 billion of assets in 1994 to $65 billion 5.5 years
later. It had taken its revenue base from $95 billion in the year
2000. It was headed toward $200 billion in 2001. By most meas-
ures, it was a great success, but on the other hand, Mr. Chanos
and the short sellers were quite right, the stock was way over-
valued, and it was coming down. With all due credit to him, I
would tell you I think he was as lucky as he was smart.

Mr. GREENWOOD. The time of the gentleman from Illinois has ex-
pired. The Chair recognizes the gentleman from New Hampshire,
Mr. Bass, for 5 minutes.

Mr. Bass. Thank you, Mr. Chairman. Mr. Burr asked you—MTr.
Mintz, Mr. Burr asked you a minute ago about meeting with Jim
Derrick who was Enron’s general counsel, and you responded, as
I recall, that you met with him several times about your concerns
over LJM, correct?

Mr. MiNTZ. I started a process in meeting with Jim after I had
completed my due diligence to keep him abreast of what was going
on related to LJM. I didn’t feel that he had an appreciation up on
the 50th floor.

Mr. BAss. Was there a situation where Fastow and Kopper came
to you to complain about Enron’s attorneys negotiating on behalf
of Enron about LJM? Was there a discourse there that you are
aware of?

Mr. MiNTZ. There was a situation just when I began the job in
October that almost immediately one of the senior attorneys
brought to my attention that the buzz on the floor was that one of
our attorneys was being fired. When I started the job, Mr. Kopper
and Mr. Glisan came to me and told me that they wanted me to
fire a particular attorney. I said, “You just hired me. Let me do my
job. Let me make my own assessment.”

Mr. BAss. Why was that? Why was that?

Mr. MinTZ. That they felt that he was unresponsive on a trans-
action.

Mr. Bass. Involving LJM?

Mr. MiNTZ. That is correct.

Mr. Bass. Is it your understanding that Mr. Fastow left this law-
yer of a voice mail message or any kind of communication, and
what was the nature of that?

Mr. MiNTZ. Well, I wanted to understand the facts that triggered
all of this. I met with my colleague, and he told me his view of
what happened, and he had told me during the process of the nego-
tiations that he did receive a voice mail from Andy, from Mr.
Fastow.

Mr. Bass. Did he describe the nature of that voice mail message?



54

Mr. MiNTZ. What I read in the papers, I think, was accurate; it
was expletive-laced.

Mr. Bass. I see. One quick question for you, Mr. Olson, then I
would like to yield the balance of my time to the chairman of the
committee. Just in general, and it may be—the answer may be ob-
vious, but in your opinion, would any investor, anybody, even a
brokerage firm that was not inside the corporation, be able to de-
termine that there was any problem with Enron’s accounting prac-
tices and the partnerships and generally the whole discussion that
we have been having today?

Mr. OLSON. I am afraid to say that that is correct. From the out-
side looking in, you could not go beyond the accounting cosmetics
that you would like to, but how do you—when they had $7.5 billion
global assets out there, assets in India, Turkey, Sicily, you had no
idea, they had over 2,500 subsidiaries, and, again, it was almost
impenetrable, and I think that Enron was able to game us in that
sense. We were increasingly reliant upon their judgment as to
where their earnings trends were going.

Mr. Bass. Thank you.

Mr. GREENWOOD. The Chair thanks the gentleman for yielding.
Mr. McMahon, would you turn in your document folder to Tab 10?
And while you are doing that, let me indicate that the entire binder
of documents that has been distributed to the members, without
objection, will be made a part of the record.

Tab 10, Mr. McMahon, is the March 2000/April 2000 your cal-
endar. Do you have that document?

Mr. McMAHON. Yes, I do.

Mr. GREENWOOD. Okay. Let me ask you this question: Did you
ever discuss your concerns regarding the LJM situation with other
officers at Enron?

Mr. McMAHON. Yes. I had frequent conversations, well, you say
other officers, beginning with Mr. Fastow.

Mr. GREENWOOD. In looking at your calendar, perhaps you could
help us develop a chronology——

Mr. MCMAHON. Oh, sure.

Mr. GREENWOOD. [continuing] and we will come back to this.

Mr. MCMAHON. On March 6, there was a social event where I
met with Mr. Baxter that evening, who is one of the

Mr. GREENWOOD. And Mr. Baxter is, identify him, please.

Mr. McMAHON. CIliff Baxter was, at the time, one of the vice
chairmen of the company. We had a conversation about the variety
of conflicts that the LJM matters were

Mr. GREENWOOD. And how did Mr. Baxter react to your con-
cerns?

Mr. McMAHON. He was aware of the conflicts as well as I was.
He encouraged me to go see Mr. Skilling directly.

Mr. GREENWOOD. You said he was aware. Did he indicate to you
that “This is bad, this is wrong, we need to do something about
this,” or did he just say, “Hey, if that is bothering you, go see
Skilling.”

Mr. McMAHON. Well, there was a little bit of acknowledgment.
I think it was widely known that the conflict existed. I mean,
again, it
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Mr. GREENWOOD. This was a big dead elephant in the center of
the room, right?

Mr. McMAHON. I think it was widely known among frankly all—
several layers of management about the conflicts. I explained to
him personally how they manifested within my group. His sugges-
tion to me was nothing probably will get resolved unless

Mr. GREENWOOD. I am going to run out of time. You took your
concerns to Skilling.

Mr. McMAHON. Correct, and I

Mr. GREENWOOD. Can you show us on the calendar when you did
that?

Mr. McMAHON. Yes. On the calendar, there is a meeting with
Mr. Skilling on March 16. But, actually, the day before that, on
March 15, you see a meeting with Mr. Fastow where [——

Mr. GREENWOOD. Let us go 1 day before that, to the 14th, with
Mr. Greg Waley?

Mr. MCMAHON. Right, Mr. Waley.

Mr. GREENWOOD. What was that about?

Mr. McMAHON. At that point in time, Mr. Waley had approached
me about moving internally. He was also one of the senior mem-
bers of management I had spoken to about my concern, and he
knew I was unhappy in my current role. So he suggested that I
move into the group he was now heading up.

Mr. GREENWOOD. Did you turn him down?

Mr. McMAHON. I ultimately did turn him down. It was probably
several days from that meeting, but it was not an internal move
at the time I was willing to make.

Mr. GREENWOOD. And then—I will yield after this—but on the
16th, you met with Skilling in his office, according to your cal-
endar, at 11:30. Could you describe that meeting for us?

Mr. McMAHON. Yes. That meeting was about a 30-minute meet-
ing where I sat down with Mr. Skilling and——

Mr. GREENWOOD. Did you make notes at that meeting?

Mr. McMAHON. I did make notes at the meeting, actually prior
to going into the meeting.

Mr. GREENWOOD. Do those notes at Tab 9 reflect the notes from
that meeting?

Mr. McMAHON. Yes. These are the two pages of an outline, a
talking outline that I took into the meeting with me.

Mr. GREENWOOD. Tell us what this committee can learn from
your notes.

Mr. McMAHON. Essentially, the notes on the meeting, which was
really, again, my talking points, were that the LJM situation had
gotten to basically a point that was just untenable for myself and
my group. We found ourselves negotiating against people who rep-
resented LJM. They were Enron employees. Andy Fastow was the
ultimate senior person that all those people reported to. He set
compensation and promotion——

Mr. GREENWOOD. I am out of time, and in respect for my col-
leagues——

Ms. DEGETTE. Mr. Chairman? I would ask unanimous consent
that you grant 2 additional minutes to the gentleman and yield to
me to follow-up on your questions about these notes. I think this
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Ls aﬁ important line of questioning, and I have got the notes in my
and.

Mr. Bass. I have no objection to that, Mr. Chairman. My time
is expired, though.

Mr. GREENWOOD. Well, I would yield the gentleman 2 additional
minutes with unanimous consent, and I would be happy to have
you yield them to me, and I will finish the line of inquiry.

Mr. Bass. That is fine. I will yield to the distinguished chairman.

Mr. GREENWOOD. And I will be generous with the time of the
gentlelady from Colorado as well.

Now, your notes, sir, do they reflect in fact what you discussed
with Mr. Skilling or did they reflect what you intended to discuss
with Mr. Skilling? Did you in fact discuss the points that are re-
flected in your notes?

Mr. McMAHON. Yes. I would characterize that my notes reflect
both. This was what I intended to discuss when [——

Mr. GREENWOOD. You made these notes before you entered the
meeting or during the meeting?

Mr. McMaHON. Before I walked in the meeting, these notes were
made as a talking outline for me.

Mr. GREENWOOD. And what was Mr. Skilling’s reaction to your
discussion with him?

Mr. McMAHON. Mr. Skilling listened to my concerns. I went
through a variety of conflict matters and asked him to do one of
two things: Either remedy the situation

Mr. GREENWOOD. What were the conflicts that you raised, how
did you phrase it?

Mr. McMAHON. I said there were several conflicts that I thought
he needed to be aware of that were going on because of this. The
Enron employees were negotiating against LJM representatives,
and yet they all reported to Mr. Fastow. I saw that as a major con-
flict. Mr. Kopper

Mr. GREENWOOD. How did he react to that?

Mr. MCMAHON. Throughout the meeting he pretty much listened,
not a lot of

Mr. GREENWOOD. You read body language pretty well, do you, fa-
cial language? Did he look like, “Oh, horrors, I didn’t know this”
or did he look like, “Yes, yes, I know.”

Mr. McMAHON. He didn’t have much of a reaction, frankly.

Mr. GREENWOOD. He was kind of stone-faced about this. You
couldn’t read him.

Mr. McMAHON. I could not read him, that is a fair assessment.

Mr. GREENWOOD. You walked out of the room and you thought
to yourself, “Hmm.” What did you think? Did you think—what did
you think? You couldn’t read him, but what did you think?

Mr. McMAHON. Well, his parting words to me were that he un-
derstood all my concerns and that he would remedy the situation.

Mr. GREENWOOD. My time has expired. The Chair recognizes the
gentleman from Louisiana, Mr. John.

Mr. JOHN. Thank you, Mr. Chairman. I am going to get back to
that point here real quick. A lot of my questions have been an-
swered, except something sticks in my mind that is very fas-
cinating with Mr. Mintz’ situation. It is fascinating to me that you,
as the general counsel of Enron, would go outside your department,
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and I assume you paid a nice little fee to Vinson & Elkins to be
your in-house attorneys, and to go outside it is fascinating to me.
Why would you do that? I think you shed a little bit of light, but
I don’t think you went far enough to satisfy at least some of my
curiosities. Did Vinson & Elkins have anything to do with the
structuring of these partnerships?

Mr. MiNTZ. Congressman dJohn, I think they were involved in
many of the transactions as

Mr. JOHN. Actually setting them up or providing legal advice on
how to structure them?

Mr. MiNTZ. I think it really related to legal advice regarding
whether true sales opinions needed to be obtained, not so much the
structure but rather what were the requirements from a legal per-
spective in order to reach the accounting objective?

Mr. JOHN. And that is what concerned you about the conflicts of
interest.

Mr. MiNTZ. Well, not so much the substantive aspects of the
transaction. I was just concerned with something larger about the
whole LJM relationship, and I wanted somebody to help me think
through it.

Mr. JOHN. So in June 2001, you hired Fried Frank, correct?

Mr. MiNTZ. Congressman, I think it might have been the month
before, but that is correct.

Mr. JoHN. Okay. Yes, you had answered that earlier. And during
the line of questioning with one my colleagues, we were getting to
the fact of what came out of their investigation. How long—two-
sided question: Give us a little synopsis of what their findings
were, (a), and then, (b), it seems like in your conversation and in
my notes that the relationship stopped all of a sudden with you
and Fried Frank. Give us a little input about what their findings
were and why they stopped?

Mr. MinTZ. If I may take even a step further back. When I ap-
proached——

Mr. JOHN. Can you push the microphone a little bit closer?

Mr. MiNTZ. When I approached Fried Frank, it was really to
focus on two different issues: One, this larger issue of the relation-
ship, the related party relationship with LJM and what were their
views about it; and then, second, I had lingering concerns about the
disclosures that we had made in the proxy, and I asked them to
review our disclosures. Almost immediately we had phone con-
versations thinking about the process. They were telling me the
type of research that they were going to do, and we had an ongoing
dialog. I provided them with some additional documentation along
the way.

About a week or 10 days into their research and their review,
Mr. Fastow, Andy, brought to my attention that he was working
with his law firm, Kirkland & Ellis, to try to restructure his inter-
est to reduce it below the threshold that it would no longer con-
stitute a related party transaction. I think Arthur Andersen at that
time told him that if he had any interest at all in the partnership,
he would still be considered to be a related party, and they would
have to disclose it. He came back and told me that he was going
to sell his entire interest in the partnership.
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And I was sort of elated by that news, because it was going to
go away and presumably a lot of the dysfunctionality was going to
go away. So when I brought that to Fried Frank’s attention, I
asked them could they change their focus somewhat and help me
think through about what is the best way to terminate the interest
and to clean things up, if you will.

Mr. JoHN. When and with whom did you share any of this infor-
mation about bringing in an outside firm? Did any of the top man-
agement know or did you, at any point in time after this, share
with them what you were doing?

Mr. MINTZ. I did. The most important thing that I gleaned from
the advice from Fried Frank was, “Although the disclosures prob-
ably pass muster, here is an opportunity to sort of clean things up.
So in the quarter that Mr. Fastow sells his interest, why don’t you
expand your disclosures in the 10-Q, and then when you go ahead
and file your proxy in the following year, why don’t you make a
more expansive disclosure at that time?”

And I had—I think it was sometime in August when we were
starting to think about the—well, the problem was Mr. Fastow—
it lingered until he sold his interests. So instead of it being the sec-
ond quarter, it turned out to be the third quarter, as we started
getting ready to think about preparation of the Q. I had discussions
with one of our senior securities attorneys about making a fuller
disclosure.

Mr. JOoHN. Okay. My time is running out. I got one more——

Mr. GREENWOOD. The Chair would ask unanimous consent for
the gentleman to have an additional 2 minutes of time and would
note that if he would like to yield that to his colleague, Ms.
DeGette, that would be consistent with my——

Mr. JoHN. I will be glad to. I have got two more very, very quick
questions. First of all, Mr. Mintz, another fascinating aspect of this
is the signing of this document. Is there any doubt in your mind
that Mr. Skilling was never aware of these transactions? Is that
why maybe he didn’t want to sign them?

Mr. MINTZ. No, I don’t think that is the case.

Mr. JOHN. You think he knew all about them.

Mr. MiNTZ. Certainly the majority of them, I do.

Mr. JoHN. Okay. And, finally, we were getting down to Mr.
McMahon’s—to maybe the crescendo of this meeting he had with
Mr. Skilling about what all happened. And as you walked out, he
said that he is going to try to fix this. But isn’t it true that you
also shared a lot of the concerns with Mr. Causey, Mr. Buy, Mr.
Lay and Mr. Sutton, and not one of them helped you or gave you
advice, other than maybe just, “Get out of the way.” In fact, you
even told some of the committees that you told Mr. Sutton that Mr.
Fastow could make as much as $15 million. Is that true?

Mr. McMAHON. Yes. When I met with Mr. Sutton, which actually
was after Mr. Skilling’s meeting, apparently, according to Mr. Sut-
ton, Mr. Skilling delegated the responsibility to Mr. Sutton, who
was also vice chairman of the company, to deal with my issue that
I had raised in the previous meeting. And it was at that point in
time Mr. Sutton was asking me about what type of compensation
one could get from this type of fund, and I explained to him, based
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on the math as I knew it, which was standard, private equity could
be somewhere at $10 million to $20 million per year.

Mr. JOHN. And final, maybe a comment, maybe not. When things
got so bad you finally gave Mr. Skilling an ultimatum, you either
had to fix this or get a new job, and it was very fortunate for you
that there was another job waiting for you. And as you left Mr.
Skilling’s office, not much time has passed before Mr. Fastow had
called you and said, maybe I can paraphrase it, “We have got a
new job for you. The pay is the same, but you have a new job.” Can
you comment on that?

Mr. McMAHON. Actually, the process was a little bit different. 1
actually had a long discussion with my wife before I even walked
into Mr. Skilling’s office, because I knew the potential ramifica-
tions. Mr. Fastow, actually, did not suggest I take a new job; in
fact, quite the opposite. About a week or two later, he called me
in and suggested that he was unclear whether he and I could con-
tinue to work together.

Mr. JoHN. Mr. Fastow.

Mr. MCMAHON. Mr. Fastow, who was my boss. It was hours after
that meeting when Mr. Skilling advised me that he thought there
was a much better job in the company for me and that I should
seriously consider taking it.

Mr. JOHN. And I will yield the balance of my time to the lady——

Mr. GREENWOOD. The gentleman has consumed all 3 of the 2
minutes that was yielded to him.

The Chair asks unanimous consent that the Chair be granted an
additional 2 minutes and then yields that to the gentlelady from
Colorado.

Ms. DEGETTE. Thank you for you comity, Mr. Chairman. Let me
follow-up, Mr. McMahon, on Mr. John’s question. Why did you
think you were being transferred within the company?

Mr. MCMAHON. Maybe naively at the time I certainly believed
Mr. Skilling when he told me that he thought I would be better
able to use my skillsets elsewhere in the organization at a new
startup group related to e-commerce.

Ms. DEGETTE. Now, in March and April of 2000, what was your
title with the company?

Mr. McMAHON. In March of 2000, I was treasurer of Enron Corp.

Ms. DEGETTE. You were treasurer of Enron Corp. And, as such,
you owed a fiduciary duty to Enron Corp. at that point, correct?

Mr. McMAHON. I believe that is correct.

Ms. DEGETTE. And, as we have been discussing here, you had
this meeting with Mr. Skilling. These are your notes, exhibit 9. I
think it bears hearing some of the things you said: “Untenable situ-
ation, LJM situation where AF wears two hats, I find myself nego-
tiating with Andy”—I assume that was Fastow.

Mr. McMAHON. That is correct.

Ms. DEGETTE. “On Enron matters and am pressured to do”—I
can’t read the—do you have those in front of you?

Mr. McMAHON. I do.

Ms. DEGETTE. “And am pressured to do—"

Mr. McMAHON. “A deal.”
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Ms. DEGETTE. “A deal that I do not believe is in the best interest
of the shareholders.” That is what you wrote in your notes, in
March of 2000, right?

Mr. McMAHON. That is correct.

Ms. DEGETTE. And did you talk about that with Mr. Skilling in
the meeting?

Mr. McMAHON. I did talk about that with Mr. Skilling.

Ms. DEGETTE. And what was his response?

Mr. MCMAHON. Again, he was—as I said earlier, he was hard to
read. He actually didn’t have a response.

Ms. DEGETTE. So he didn’t say anything when you said, “I do not
believe it is in the interest of the shareholders,” right?

Mr. McMAHON. That is correct.

Ms. DEGETTE. And then you have here, “Request options. My in-
tegrity forces me to continue to negotiate the way I believe is cor-
rect,” right?

Mr. McMAHON. Correct.

Ms. DEGETTE. And then you said, “In order to continue to do
this, I must know I have support from you.” Did you say all that
to Mr. Skilling?

Mr. McMAHON. I did say that to Mr. Skilling.

Ms. DEGETTE. Now, after that meeting, in March 2000, nothing
really changed, did it?

Mr. McMAHON. With the structure? My job changed.

Ms. DEGETTE. Yes, okay. They moved you to another job. But as
far as you know, the LJM situation that you were so concerned
about never changed, did it?

Mr. MCMAHON. As far as I know. I really don’t know what hap-
pened. My new job took me away——

Ms. DEGETTE. Well, were you worried about the LJM situation
after that? I mean you were a fiduciary of the corporation at that
point.

Mr. McMAHON. That is correct, and I spoke to Mr. Skilling who
was a board member, as well as Mr. Sutton, after that, who was
a vice chairman, who both indicated to me that they would resolve
these problems.

Ms. DEGETTE. But they never—so you never took any further
duty to see if the problems were resolved, did you?

Mr. McMAHON. Well, after that I had different responsibilities
with the company.

Ms. DEGETTE. Okay. But the answer is no, you didn’t take any
additional duty. You just said, “Well, I am transferred, so it is not
my problem any more,” right? Pretty much?

Mr. McMAHON. I don’t think that is a fair characterization,
frankly.

Ms. DEGETTE. Did you ever talk to any board members about
this?

Mr. GREENWOOD. The time of the gentlelady has expired.

Mr. McMAHON. Yes. Mr. Skilling is a board member.

Ms. DEGETTE. Oh, okay. Thank you.

Mr. GREENWOOD. The gentleman from Oklahoma has waited
three and a half hours patiently for a question, and the Chair
yields him 5 minutes.
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Mr. LARGENT. Thank you, Mr. Chairman. Mr. Bauer, I wanted
to address my first question to you. In your opening statement, you
talked about special purpose entities and some of the accounting
parameters that have to apply to those. And some of those param-
eters dealt with the relationship between the parent company and
the SPE.

Mr. BAUER. Yes, sir.

Mr. LARGENT. What are those parameters that have to be in
place to qualify as an SPE?

Mr. BAUER. Yes, sir. I identified in my comments two specific
matters: One, that the 3 percent equity needed to be independent
of Enron or independent of the sponsor of the SPE, and then also
that the sponsor could not control the SPE.

Mr. LARGENT. Okay. Given that definition, Mr. Mintz, I wanted
to go—this issues checklist that is under Tab 26, that has been re-
ferred to, that you gathered several signatures minus Mr. Skilling,
is that an issues checklist that you compiled or was that an Enron
document that was just a standard blank document?

Mr. MinTZ. Congressman Largent, when I started my job in Oc-
tober 2000 in Global Finance, that LJM approval sheet and the
issues checklist was already in place.

Mr. LARGENT. Okay. That leads me to this question: Question
4(c) that is on the second page of this document says, “Have all
Enron employees involvement in this transaction on behalf of LJM
been waived by Enron’s Office of the Chairman, in accordance with
Enron’s conduct of business affairs policy, yes or no?” It seems to
me that the very question is stating that it is violating one of the
parameters that has to be in place to qualify as a special purpose
entity, is it not? I mean that Enron just routinely waived this
arms-length understanding to qualify for an SPE. But it is on a
standard form, this isn’t a handwritten note. This is a standardized
form saying that “We waive that parameter, that restriction.”

Mr. MinTZ. Congressman Largent, I was very troubled with the
checklist when I came into the job and shared that with Mr. Buy
and Mr. Causey in a memo that I wrote to them a couple months
into the job.

Mr. LARGENT. Mr. McMahon, I want to ask you, and a couple of
other members, and this is my last question, a question. And this
is an opinion, this is a subjective question; I understand that. But
as I mentioned in my opening statement, the issue before this com-
mittee, we are not—we should not be, although I think that it is
carrying a tone of being prosecutorial, that is the Justice Depart-
ment’s responsibility, not Congress’. We are trying to figure out are
there some things that we need to do to ensure that this doesn’t
happen again. My question, Mr. McMahon, is this: In your opinion,
are other businesses practicing in this way that Enron has been
the subject of this hearing? Are other businesses participating in
this same sort of practice, the accounting gymnastics and all of the
things that were going on with SPEs in an effort to fool Wall Street
and analysts? Is that commonplace?

Mr. McMAHON. Congressman, I am really unable to respond how
other businesses operate.

Mr. LARGENT. I am asking for your opinion. I mean you talk to
people that work at Dynegy or other companies, whether it is—
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whoever it is. Are other businesses conducting themselves, in your
opinion—this is an opinion, this is subjective—are they doing the
same thing that you all were doing?

Mr. McMAHON. I am afraid I really can’t give you an opinion on
that, because I don’t know enough——

Mr. LARGENT. How about Mr. Mintz, do you have an opinion? Do
you think this is commonplace or is this an anomaly?

Mr. MinTZ. He is the president of the company, I think I am
going to have to defer to him.

Mr. LARGENT. Okay. Mr. Olson, how about you? Your business is
to look at these companies inside and out. Is this a common prac-
tice or is Enron an anomaly?

Mr. OLsSON. Congressman, the conventional asset structures that
Enron used are very commonplace. General Electric, banks, credit
card companies and so forth use these kind of structures very con-
ventionally. What Enron did was to mutate that structure into
something virtually unrecognizable and used this SPE -capital
structure of 97 debt, 3 percent equity. Corporate America for the
last 10 years has been about a 50/50 debt/equity capital structure,
and, in essence, Enron put a lot of basically LBOs with the stock-
holders at risk, put a lot of paper on their off-balance sheet
financings, I want to say this way.

We are about to find out, I am sure, about some of the other com-
panies out there. I don’t know if any others among Enron’s com-
petitors who went anywhere to this degree. I have to say that when
you deal with derivatives they are like hand grenades or land
mines or something. JP Morgan Chase, for instance, just found out
about that the hard way. That is my opinion.

Mr. LARGENT. Okay. Mr. Olson, let me just list one final ques-
tion. I guess the issue that is before us, and I think most people—
the question is, is this a case—and this is important for this Con-
gress to understand too—is this a case that we just got a bunch
of bad actors that were bending the laws, if not breaking the laws?
Is this a case where we need additional laws to tighten this up, to
make sure that this thing does not happen without breaking the
law? Or is it a combination of both?

Mr. OLSON. In my very unvarnished opinion, you definitely need
to institute regulations at the SEC level or at the accounting level.
Some of the SPE accounting and the capital structure, for instance,
is highly, highly borderline from an equity and investor point of
view. The accounting, as I mentioned in my speech or testimony
earlier, is as flaky as one could ever see. Enron, as the saying goes,
they rode the edge, they crossed the line, they have paid the price,
and it is a terrible price.

Mr. LARGENT. Thank you, Mr. Olson. Thank you, Mr. Chairman.

Mr. GREENWOOD. The Chair thanks the gentleman. The Chair
recognizes the gentleman from Ohio, Mr. Strickland, for 5 minutes.

Mr. STRICKLAND. Thank you, Mr. Chairman. One of the things
that I find fascinating about this particular committee is that peo-
ple who appear before us take an oath. And I find it incredulous
that there could be a meeting like the one that occurred between
Mr. McMahon and Mr. Skilling with such important issues being
discussed and that there would be no dialog. We have been told
that he said nothing, and that seems like a rather strange meeting.
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Now, I think to say, “I don’t remember what he may have said,”
may be believable to me, but it is difficult for me to believe that
you had this exchange with him, you shared these very important
matters with him and that there was no response. Is that what this
committee should believe or did he say something in response?

Mr. McMAHON. As I mentioned earlier, he let me walk through
my talking notes, and at the end of the meeting Mr. Skilling indi-
cated to me that he understood my concerns and he would try and
remedy the situation.

Mr. STRICKLAND. So he did say something in response.

Mr. McMAHON. Yes. At the end of the meeting. I think I said
that earlier.

Mr. STRICKLAND. And what he said, as you related to us, at this
point, is that he understood or comprehended what your concerns
were.

Mr. McMAHON. That is correct.

Mr. STRICKLAND. And that he would——

Mr. McMAHON. And that he would remedy the situation.

Mr. STRICKLAND. So he told you he understood the situation, the
understood your concerns, and that he would remedy the situation.

Mr. McMAHON. That is correct.

Mr. STRICKLAND. And in all due respect, I think that is a dif-
ferent kind of response than perhaps we were led to believe that
he gave before. What does a remedy mean, sir, in your judgment?

Mr. McMAHON. I took that to mean that he would—well, let me
step back. Part of the solution here, I felt, a fairly easily mitigant
to these conflict matters internally, was just some pretty simple re-
structuring. Take Mr. Fastow out of the performance review proc-
ess, move some of these LJM representatives off the floor so they
didn’t have the proprietary information, et cetera, et cetera. So I
thought they were fairly simple structural changes that could be
made to mitigate this. And I took the “remedy the situation” mean-
ing that he would investigate these and try and make those
changes.

Mr. STRICKLAND. So you left the meeting with a personal convic-
tion that you had been heard, that your concerns were understood
and that there was a commitment to do something about them.

Mr. MCMAHON. And I was even, further than that, encouraged
by the next day when the vice chairman of the company called me
and said that he had been relayed the meeting information and
that he was now responsible for solving the problem.

Mr. STRICKLAND. Thank you. Mr. Olson, I think the question—
maybe the most basic question facing the country and perhaps this
committee is who knew what, and when did they know it? And
many of the senior officers have told the staff interviews that they
didn’t know the train wreck was coming until October. And I am
asking for your belief here now, understanding that you may not
be able to back it up factually. But is it your belief that senior offi-
cers in this company knew that trouble was coming prior to Octo-
ber?

Mr. OLsoON. In a word, yes.

Mr. STRICKLAND. If so, do you have any estimate as when they
may have known that this was going to happen?
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Mr. OLsON. In a word, no, but if I may qualify that. The turn-
over, the departure of stock sales and the like all were pointing to
something bad happening. This is why this stock lost so much of
its credibility, going from $90 a share down to the 40’s when Mr.
Skilling resigned when the stock was around $42

Mr. STRICKLAND. What are some of the signs that these upper
management folks may have been aware of?

Mr. OLsON. I think that they were continuing to provide very
bullish forecasts of the future. Mr. Lay was out there saying that
the future was never better. Mr. Skilling made similar kinds of
comments, even at his departure.

Mr. STRICKLAND. But isn’t it true that these individuals were
dumping their stock? Is there any reasonable explanation for why
someone would sell of so much stock at the same time they were
painting a rosy picture and encouraging others to buy it? Can you
think of any reasonable explanation for that?

Mr. OLSON. No, in effect. I mean we were massaged, if you will,
by saying, well, these people here are going through a hfestyle
change or someone is going to retire or leave and the like. But,
again, it was a matter of connecting all the dots. We really didn’t
know that so-and-so was cashing in $353 million. I mean we
didn’t—we were just too busy to ever add these kind of numbers
up. And low and behold, when someone did that kind of dirty work,
it was stunning. But no one really had connected the dots.

Mr. STRICKLAND. Which officers do you think may have had in-
formation that was unavailable to the board members and the
stockholders?

Mr. OLSON. I would say that the rogue financing, rogue account-
ing operation that was underway there, there may have been—I
am not qualified to tell you just how many people there were—this
company had 245 lawyers, and you would think that we would
have these checks and balances in there. But I would imagine any-
body in the Fastow organization or directly reporting to him or in
the Special Projects kinds of things had to know that they were
using borderline accounting and highly leveraged transactions.

Mr. GREENWOOD. The time of the gentleman has expired. The
gentleman from California, Mr. Waxman, while not a member of
the Oversight Committee, is a member of the full committee and
is recognized for 5 minutes for inquiry.

Mr. WAXMAN. Thank you very much, Mr. Chairman. Over the
past 2 months, investigators on my staff have interviewed numer-
ous former Enron employees. These interviews have given us a
glimpse of how the company was run. The picture that emerged is
one in which executives profited handsomely while the employees
suffered. I would like to ask maybe Mr. McMahon this question.
We have been told that many—this is in response to some of the
allegations we have picked up from former Enron employees—we
have been told that many Enron executives cashed in their de-
ferred compensation plans last November after Dynegy made a
$1 5 billion cash infusion into Enron at the time, the two compa-
nies were discussing a merger.

The allegation is that the Enron executives cashed out because
they would have lost all their deferred compensation money if the
company went into bankruptcy. And according to information we
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have been told, Enron executives were draining the company’s cof-
fers right before the company went under. And even though these
executives received less in deferred compensation than they were
entitled, they got a lot more than thousands of average employees
who lost their jobs and were given minuscule severance payments.
Suspicion has been raised by others about how Dynegy’s money
was spent. Dynegy’s CEO, Chuck Watson, was quoted in the New
York Times as saying Enron had burned through over $1.5 billion
in less than 3 weeks. Neither the treasurer nor the CEO could ex-
plain where the cash went.

I would like to substantiate whether this was a significant activ-
ity in the deferred compensation plan. Do you know or did you per-
sonally—did you personally withdraw any or all of your deferred
compensation funds?

Mr. McMAHON. No, I did not withdraw any, nor do I have any.
The matter you are talking about I am not 100 percent familiar
with. During that time period, I was appointed CFO late October.
That matter would have been handled by our Human Resource De-
partment, so, unfortunately, I don’t have the facts with me on the
deferred comp plan, but I would be happy to get back to the com-
mittee.

Mr. WAXMAN. Do you know whether there were executives that
were cashing out their deferred compensation plans before the
bankruptcy?

Mr. McMAHON. My understanding is during that timeframe
there were deferred compensation payment requests. I am not fa-
miliar with who or how much was disbursed.

Mr. WAXMAN. Who at Enron would keep the records of deferred
compensation withdrawals?

Mr. McMAHON. That would be in our Human Resource Depart-
ment.

Mr. WAXMAN. And I would like to request to the chairman that
he be sure to subpoena copies of these records to see if there were
these deferred compensations at the time we were told.

I understand that companies keep track of the stock options
owned and exercised by its employees. While Enron is required by
the SEC to report all stock transactions involving officer, directors
and major shareholders, it is not required to report transactions of
other senior executives. Who at Enron keeps records of stock op-
tions and when they are exercised?

Mr. MCMAHON. Again, that would be their Human Resources De-
partment.

Mr. WaxMAN. Well, I think it is important for this committee to
determine whether senior executives profited from insider knowl-
edge about Enron’s financial situation, and I would also like to re-
quest that the chairman issue a subpoena, if that is necessary, for
all the records of employee stock sales or purchases, including any
exercises of stock options of over 1,000 shares that occurred during
2001.

Mr. GREENWOOD. The Chair will take the gentleman’s requests
under consideration.

Mr. WAXMAN. Last fall, as Enron was unraveling, Enron report-
edly made millions of dollars in payments to a number of Enron
executives. In press accounts, Enron characterized these payments
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as retention payments. We have heard, however, that payments
amounting to hundreds of thousands of dollars were made to execu-
tives of non-core Enron businesses or to Enron businesses that are
now essentially defunct. We also heard that some of those who
have received such payments did not remain at Enron. Mr.
McMahon, who at Enron would have records of the names, posi-
tions and current employment status of all the Enron employees
who received significant retention payments between October
through December of 2001?

Mr. MCMAHON. Again, that would be in our Human Resource De-
partment.

Mr. WaxmAN. And, Mr. Chairman, I would like to make a re-
quest for you to consider subpoenaing those records as well.

Mr. Olson, you answered the question about SPEs of Mr.
Largent. These are the special purpose entities. And you said it is
not just Enron but other corporations that are using these in ways
that may be for the same purpose but maybe not. But it was the
way that Enron was able to move debt off its balance sheets and
inflate the company’s revenues. And you indicated you thought
Congress ought to deal with this issue.

I do want to point out that in the late 1980’s, the Securities and
Exchange Commission raised concerns about SPEs and they asked
the Financial Accounting Standards Board to establish rules for
SPEs. And FASB, a private organization in charge of establishing
standards for financial accounting and reporting, is funded and
overseen by accounting firms and their clients. The result has been
a weak set of rules that continue to mask from investors many off-
balance sheet transactions. Congress should have done more,
shouldn’t it——

Mr. OLSON. Absolutely.

Mr. WAXMAN. [continuing] rather than just let FASB do this?

Mr. OLsON. Either at the SEC level or FASB level, so someone
is asleep at the switch.

Mr. GREENWOOD. Time of the gentleman has

Mr. OLSON. To put the equity owners of a company at such risk
with recourse to the company and to threaten its credit ratings and
the like, with this kind of capital structure and marginal assets, is
unconscionable.

Mr. WaxXMAN. I think there are a lot of areas where Congress
was asleep at the switch and that this whole debacle is an indict-
ment of our political system as well.

Mr. GREENWOOD. Chair thanks the gentleman. The Chair also
recognizes the gentleman from Texas, Mr. Green, who while not a
member of the Oversight Committee is a member of the full com-
mittee and has been very assiduously participating in these hear-
ings and is recognized for 5 minutes.

Mr. GREEN. Thank you, Mr. Chairman. Again, thank you for
your courtesy to those of us who are members of the full com-
mittee, and, again, I want to reiterate the interest that I have
being a Member of Congress from Houston in this situation.

Mr. McMahon, did you just tell Mr. Waxman that you didn’t
have stock options with Enron?

Mr. McMAHON. No. I believe Mr. Waxman was talking about De-
ferred Compensation Program and withdrawals.




67

Mr. GREEN. Okay. But you had stock options.

Mr. McMAHON. Yes.

Mr. GREEN. And were those cashed in within the last year with
Enron?

Mr. McMAHON. I believe the last stock options—you are talking
about myself, personally.

Mr. GREEN. You, sir, personally.

Mr. McMAHON. Last stock options I exercised was in March of
2001.

Mr. GREEN. Okay. In the Powers report, and I would like you to
outline some of the transactions relating to the decision to have
JEDI buyout Chewco. On page 60 and 61 of the Powers report, it
outlines how Mr. Fastow and Mr. Kopper negotiated with you on
the rate of investment return to the Chewco investors. The report
states that you wanted to offer the Chewco investors a million dol-
lar rate of return, but after discussions were held between Mr.
Fastow and Mr. Kopper, that rate was increased to $10 million.
What kind of justification did Mr. Fastow have for increasing the
rate of return by nearly 10-fold?

Mr. McMAHON. Mr. Fastow indicated to me that in a liquidation
analysis of the partnership, if you were to liquidate all the assets
within the partnership at the time, which actually my group agreed
with, that the value of that interest to Chewco would be in excess
of $20 million. So he felt, or he indicated to me that based on that
the negotiations—the million dollars was unacceptable to the
Chewco partners, so he negotiated a settlement of $10 million.

Mr. GREEN. Where did you come up with a million dollars?

Mr. McMAHON. The way that we had looked at it was my group
did look at that liquidation of the partnership and saw that in fact
there could be a scenario where that equity could be worth in ex-
cess of $20 million. However, the partnership had 10 or 15 years
more to run on it. So our notion was as a commercial transaction
that you should be able to approach the equity holder and say, “Do
you really want to wait 10 or 15 years and take the risk of the
value or do you want to take a million dollars now and have a nice
return?” So we felt a million dollars was reasonable enough return
on their equity, but it was substantially less than the value of
share liquidation.

Mr. GREEN. Did Mr. Fastow directly benefit from that particular
transaction?

Mr. McMAHON. Not that I am aware of.

Mr. GREEN. It does seem like, though, the partnership in a fidu-
ciary relationship, you started with a million and you—if the $10
million that went to the partnership, obviously if it had been a mil-
lion, that money would have stayed in Enron.

Mr. McMAHON. That is correct.

Mr. GREEN. Okay. So the fiduciary relationship that maybe Mr.
Fastow had with Enron he was more interested in the partnership.

Mr. McMAHON. It is hard to say, Congressman. I mean there
was a commercial negotiation that underwent that I wasn’t part of.

Mr. GREEN. But he was negotiating for the partnership and not
for Enron.

Mr. McMAHON. No, he actually was negotiating on behalf of
Enron with Mr. Kopper, who was negotiating for the partnership.
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Mr. GREEN. I have a question concerning Enron’s 401(k) plan
that was offered to your employees, and, again, I know most of
your responses have been Human Resources, but let me ask if you
have the knowledge about it. In the copy of Enron Corporation’s
savings plan, I would like you to define the term found in article
15. Article 15 deals with the company’s fiduciary responsibility to
manage that land. It states that, “The committee shall have final
say over decisions impacting the savings plan.” And then I flip
back to article 1 of the savings plan to examine the definitions. And
when I found the defined term of the committee, it is the Adminis-
trative Committee appointed by Enron Corp. to administer the
plan. This definition doesn’t seem to shed light on who was respon-
sible for administrating the 401(k) plan, which, as we know, dev-
astated the employees. Can you tell me do you have knowledge of
who was on that committee and who supposedly managed the
Enron savings plan?

Mr. McMAHON. Unfortunately, I do not have knowledge of who
was on that committee. I was not on that committee, and as I testi-
fied earlier, my responsibilities are fairly new here. But I would be
happy to get those facts and get them back to the chairman when
we can get them.

Mr. GREENWOOD. The time of the gentleman has expired.

Mr. GREEN. Thank you, Mr. Chairman. We would love to have
that information for the committee.

One last question, if [——

Mr. GREENWOOD. Time of the gentleman has expired. There will
be a second round.

Mr. GREEN. Okay. Thank you, Mr. Chairman.

Mr. GREENWOOD. The Chair recognizes the gentleman from Mas-
sachusetts, Mr. Markey, who while also not a member of the sub-
committee is a member of the full committee. We are happy to
have his presence. You are recognized for 5 minutes.

Mr. MARKEY. Thank you, Mr. Chairman, for your courtesy. Mr.
McMahon, you have been Enron’s CFO since last October and
Enron’s president and chief operating officer since last week. So I
am going to ask you a set of questions now which will determine
whether or not what we are hearing here today is the iceberg or
just the tip of the iceberg.

In addition to Raptor, Chewco and LJM entities, how many other
special purpose entities has Enron created?

Mr. McMAHON. I don’t know the answer to that.

Mr. MARKEY. You don’t know. Were any of these other SPEs set
up with current or former Enron employees, officers, directors or
their relatives, either as general partners, limited partners or as
investors or beneficiaries?

Mr. McMAHON. I am not aware of any of those.

Mr. MARKEY. You are not aware of any. Have you looked at that
issue yet?

Mr. McMAHON. In my current capacity as president, I have not.

Mr. MARKEY. How about in your capacity as chief financial offi-
cer since October, the navigator of the financial well-being of the
company? Did you look at that issue from October through last
week?
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Mr. McMAHON. No, I have not, because my focus, as the chief fi-
nancial officer, late October was to try to keep the company’s li-
quidity in place.

Mr. MARKEY. Understand that.

Mr. McMAHON. We had a Special Committee of the Board was
looking for investigative work, looking backwards.

Mr. MARKEY. So you didn’t think that was your job as the chief
financial officer.

Mr. McMAHON. That is not quite what I said, Congressman.
What I said was I was trying to keep the liquidity within the com-
pany, and I think that was a higher priority.

Mr. MARKEY. No, but necessarily you have had 5 months to look
at it and these other questions, which relate to the liquidity of the
company in fact. How much has Enron invested in other SPEs, do
you know?

Mr. McMAHON. I do not know.

Mr. MARKEY. Do you know if any of these other SPEs have been
used to remove debt from Enron’s books, conceal investment losses
or inflate Enron’s earnings?

Mr. McMAHON. I believe several of the SPEs are related to debt
transactions, but I don’t know what they all have been or——

Mr. MARKEY. How many?

Mr. MCMAHON. I do not know.

Mr. MARKEY. How much debt?

Mr. McMAHON. I don’t know the answer to that.

Mr. MARKEY. You don’t know the answer to that. Has Enron pro-
vided any guaranties to any of these other SPEs against invest-
ment losses?

Mr. MCMAHON. I am not aware of any, but I don’t know.

Mr. MARKEY. You don’t know the answer to that. Do any of these
other SPEs have any contract agreement or understanding with
Enron that if it loses money, Enron will issue it Enron stock or op-
tions, warrants or other rights to obtain such stock?

Mr. McMAHON. There are two that I am aware of that have that
feature.

Mr. MARKEY. They are?

Mr. MCMAHON. There is a transaction called Marlin, there is a
transaction called Osprey, or Whitewing.

Mr. MARKEY. Okay. And what happened in those? What is the
arrangement there?

Mr. McMAHON. The arrangement there, as I understand it, is if
there is a shortfall in the asset values within the vehicles, that the
company is required to issue a sufficient amount of shares to sat-
isfy the deficiency between the asset value and the debt obligations
of the vehicle.

Mr. MARKEY. Now, Sherron Watkins’ August 14 memo to Ken
Lay warned about, quote, “NTM problems, mark-to-market prob-
lems in Enron Energy Services and Enron International Invest-
ments.” What problems was she alluding to?

Mr. McMAHON. I do not know.

Mr. MARKEY. You have been the chief financial officer since Octo-
ber. There is a memo there saying there is big financial problems
there, and you haven’t look at it yet?
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Mr. McMAHON. The Special Committee was charged with that
responsibility.

Mr. MARKEY. Beginning in October?

Mr. MCMAHON. Yes.

Mr. MARKEY. So you have never looked at it. In fact, on page 1
of the Powers report, it says, “Many questions currently part of the
public discussion, such as questions relating to Enron’s inter-
national businesses and commercial electricity ventures,
broadband, et cetera, transactions within Enron securities by insid-
ers, are beyond the scope we were given by the board.” So they did
not have authority to look at it. Did you look at it? The board was
not given authority. As the chief financial officer, did you look at
it in your fiduciary responsibility?

Mr. McMaHON. I have not looked at that at this point in time.
Again, we are focused on liquidity, then of course the bankruptcy.
These are matters that are related to ultimately looking back and
determining what the audited—ultimately getting an audited set of
financial statements.

Mr. MARKEY. I understand, but you are the chief financial officer.

Mr. McMAHON. No, actually, I am the president of the company.

Mr. MARKEY. You were. Have you conducted any investigations
or inquiries to determine whether there is false or misleading
mark-to-market accounting treatment of any of Enron Energy Serv-
ices?

Mr. McMAHON. Not at this point.

Mr. MARKEY. You have not. Have you, as chief financial officer
or as chief operations officer, conducted any investigations or in-
quiries into any of the other SPEs to determine whether any of
them raise accounting or disclosure issues which might be material
to investors?

Mr. MCMAHON. We are currently, as part of the bankruptcy proc-
ess, trying to understand all these other SPEs, and so that work
is ongoing as we speak.

Mr. MARKEY. You are conducting an investigation of each of
those matters?

Mr. McMAHON. We are looking through every special purpose en-
tity that the company has at this point in time with respect to our
bankruptcy and determining who our creditors are and how much
they are owed.

Mr. (?REENWOOD. Time of the gentleman from Massachusetts has
expired.

Mr. MARKEY. Mr. Chairman, if I may just finish the sentence. If
I may just finish the sentence. I would just say, Mr. McMahon, I
think what your testimony is telling us is that all we know so far
is the tip of the iceberg, that the iceberg is yet to be discovered,
because thus far you, as the chief financial officer since all of us
became public, did not look for the rest of the iceberg, and that is
why the Congress and other investigators are going to have to do
the work that, in my opinion, you and others inside of the firm
should have done as soon as you were put on notice there were
problems, especially with these SPEs, after the letters that—the
documents that came from Ms. Watkins.

Mr. GREENWOOD. Time of the gentleman has expired. The Chair
would inform the subcommittee members, full committee members
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and the witness that we do intend to undertake a second round of
questioning. It should not take as long as the first one. Do any of
the witnesses need to take a 5-minute convenience break at this
point? You are all good, strong men.

Then in that case, the Chair recognizes the chairman of the full
committee, Mr. Tauzin, for 5 minutes.

Chairman TAUZIN. Thank the chairman. Let me turn, Mr.
McMahon, to some questions that continue to puzzle the dickens
out of me, and, first of all, I want to lay the groundwork for some-
thing you—you did know Sherron Watkins, did you not?

Mr. McMAHON. That is correct.

Chairman TAUZIN. Did you know her before her work at Enron?

Mr. McMAHON. Yes. I have known Sherron for several years.

Chairman TAUZIN. Did you know about her August 14 or 15
memo to Mr. Ken Lay describing what she considered to be prob-
lems that might amount to an implosion of the company and a
wave of accounting scandals?

Mr. MCMAHON. She sent me a copy of that one-page letter after
S}l;e had delivered it to Mr. Lay. And then she came and we spoke
about it.

Chairman TAUZIN. Did you speak to Mr. Lay about Sherron Wat-
kins and her letter?

Mr. McMAHON. I did. When Sherron came by to see me, I en-
couraged her to actually take authorship of that letter and see Mr.
Lay directly.

Chairman TAUZIN. That is to not do it anonymously but to let
him know it was she who was writing it. Did you recommend her
to Mr. Lay?

Mr. McMAHON. I did. I called Mr. Lay and explained to him that
although I was unaware of any of the facts in her letter, whether
they had merit or not, I did validate that Ms. Watkins was in fact
a reputable source and employee and she should be listened to
with

Chairman TAUZIN. So you did vouch for her to Mr. Lay?

Mr. McMAHON. That is a fair assessment.

Chairman TAUZIN. In the letter, she says that, “Skilling is re-
signing for personal reasons, but I think he wasn’t having fun,
looked down the road and knew this stuff was unfixable and would
rather abandon ship now than resign in shame in 2 years.” Do you
concur with that analysis?

Mr. McMAHON. First off, I am not sure that was in her one-page
letter.

Chairman TAUZIN. It is in the memo.

Mr. McMAHON. Which I did not see. She shared me with her
one-page letter, and I don’t know

Chairman TAUZIN. Here is what is confusing to me, and I want
you to tell me what you know about who knew this stuff. We
learned from the Powers report and our own investigation that
there were numerous, a rather healthy number of, employees of
Enron who were investing in these deals. Ms. Ann Yaeger while
still employed with Enron was invested in South Hampton to the
tune of a $2,900 investment that turned into $500,000 in 6 weeks.
Mr. Glisan, Ms. Mordaunt invested each $5,800; they got a million
dollars in 6 weeks. They were employees of Enron. Mr. Kopper is
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an employee of Enron. Mr. Fastow, not just an employee, he is the
guy in charge of making recommendations of who is going to move
u% 1the ladder. He does a peer review, doesn’t he? Pretty respon-
sible.

Mr. McMAHON. That is correct.

Chairman TAUZIN. In fact, you complained to Mr. Skilling you
were worried about your bonuses.

Mr. McMAHON. That is correct.

Chairman TAUZIN. Because of your problems with questioning
Mr. Fastow’s dealing, is that correct?

Mr. McMAHON. Yes. The conflict of interest that was presented
by Mr. Fastow sitting on top of the entire financial organization
and having interest in the general partner was problematic on
many fronts.

Chairman TAUZIN. What is confusing to me, amazing I think to
all of us as we examine this is who knew that all these employ-
ees—did Mr. Skilling know that Mr. Fastow was in a position
where he could, in fact was, threatening to punish people because
they were negotiating too well for Enron against him and his part-
nerships, when he himself was an officer of fiduciary capacity with
Enron? Did Mr. Skilling know that?

Mr. McMAHON. Certainly, Mr. Skilling knew the structure of the
organization as well as

Chairman TAUZIN. Did Mr. Lay know that?

Mr. McMAHON. I don’t know what Mr. Lay’s knowledge was.

Chairman TAUZIN. Did Mr. Lay know about all these employees
inves‘g)ing in these partnerships and making these outrageous re-
turns?

Mr. MCMAHON. Again, I don’t know what Mr. Lay knew, but I,
for one, was certainly surprised about the additional employees.

Chairman TAUZIN. Mr. Mintz, maybe you can help me here. Did
either one of you catch some heat for attempting to disclose to
other people in the corporation the kind of monies these people
were making while they were still members of the Enron family,
working for the company?

Mr. MINTZ. I caught some heat from Mr. Kopper when I sent
that March memo to Mr. Buy and Mr. Causey.

Chairman TAUZIN. In fact, didn’t Mr. Kopper contact one of you
about the Enron/Wind deal?

Mr. MINTZ. Yes.

Chairman TAUZIN. Was it you, Mr. Mintz?

Mr. MiINTZ. Yes, Mr. Chairman.

Chairman TAUZIN. And Mr. Kopper, what was he trying to get
from you? Apparently, Enron/Wind—you were negotiating with
someone else, right?

Mr. MiNTZ. That is correct.

Chairman TAUZIN. What was he trying to learn from you?

Mr. MiNTZ. That the company was negotiating with a third
party, and a colleague of mine was representing the company, and
Mr. Kopper came to me and asked me if I could find out some in-
formation as to the status of the negotiation with the third party.

Chairman TAUZIN. On behalf of whom?

Mr. MINTZ. On behalf of LJM.

Chairman TAUZIN. On behalf of the partnership?
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Mr. MiNTZ. That is correct.

Chairman TAUZIN. So he was trying to get you to give him inside
information about the third party transaction so he could be better
positioned to negotiate his deal for himself? Is that the deal?

Mr. MINTZ. One could draw that conclusion.

Chairman TAUZIN. What did you tell him?

Mr. MINTZ. I told him a couple of things. I told him, one, I was
an employee of Enron and Enron was my client. And, two, that the
transaction was being represented by one of the finest lawyers in
the company, Lance Shuler, and that if he wanted to talk with any-
body, he should talk with Lance.

Chairman TAUZIN. And at one point, you went to Jim Derrick,
didn’t you, the general counsel for Enron, to talk about the
dysfunctionality of this arrangement, where you had Enron em-
ployees negotiating on both sides of the table. In fact, with Ms.
Yaeger—it was really strange here—she is negotiating on one side
of the table, and her fiance is on the other side of the table, is that
right?

Mr. MiNTZ. That is correct.

Chairman TAUZIN. And the eventually signed one document as
husband and wife later on, on either side of the table, right?

Mr. MINTZ. That is my understanding.

Chairman TAUZIN. You complained about that dysfunctionality to
ﬂil{l ?Derrick, the general counsel from Enron. Did you get any

elp?

Mr. MiNTZ. Again, Mr. Chairman, as I said before, I saw this
dysfunctionality on a regular basis, and I wanted to bring it to Mr.
Derrick’s attention, because he didn’t see it on day-to-day basis.

Chairman TAUZIN. Where is the disconnect? Why were you hav-
ing such a great deal of trouble getting this information to the
right people who might be able to do something about it? Were
there people blocking you in the middle? Is Mr. Lay correct that he
was being deceived by someone, that he didn’t know this was going
on? I mean that is basically what he told the Powers’ investigators
in his interviews, that he was deceived by his own managers, his
own people in the corporation, didn’t know what was going on,
didn’t understand all this dysfunctionality and these conflicts of in-
terest. Is that correct?

Mr. MiNTZ. Mr. Lay’s statement?

Chairman TAUZIN. Yes.

Mr. MiINTZ. I don’t know.

Chairman TAUZIN. Mr. McMahon, you talked to Mr. Lay person-
ally, did you not, and you vouched for Ms. Watkins, and you told
him to pay attention to her concerns, did you not?

Mr. McMAHON. I did. As far as Ms. Watkins’ allegations, I did
speak to Mr. Lay personally about that, although that was the first
time I had heard of any of those allegations.

Chairman TAUZIN. Did Andy Fastow know about the letter that
Sherron Watkins sent to Mr. Lay?

Mr. MCMAHON. I don’t know when he found out about it, but at
some point he did find out about it.

Chairman TAUZIN. Did he talk to you about it?

Mr. McMAHON. At a very high decibel level he spoke to me about
it.
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Chairman TAUZIN. High decibel level. What was his problem
with it?

Mr. McMAHON. He accused me of being the ghost writer of that
letter. And when I found that out, I had a fairly, again, loud ex-
change with him about it.

Chairman TAUZIN. In fact, when you went to complain to Mr.
Skilling about the whole deal, did you get a call from Mr. Fastow
right after that?

Mr. MCMAHON. I did. About 2 weeks later, Mr. Fastow called me
into his office and, as I testified earlier, he indicated that he was
unsure at this point in time whether we could continue to work to-
gether, because he said, “You should assume everything you say to
Mr. Skilling gets to me.”

Chairman TAUZIN. In other words, it doesn’t help you to com-
plain to Mr. Skilling, because he comes right to me with the com-
plaint.

Mr. McMAHON. His comment was, “Everything Mr. Skilling says
I hear about.”

Chairman TAUZIN. So the message was, “Go get another job, be-
cause you can’t work with us. You are messing in our deals, and
everything you tell him is going to come to me anyhow, so it is not
going to do you any good to go report on me,” right?

Mr. McMAHON. Well, again, I don’t know what his intent of the
message was, but he clearly was telling me he was very aware of
the conversation I had.

Chairman TAUZIN. So you got bumped, you are not treasurer
anymore. Who took your place?

Mr. McMAHON. Mr. Glisan took my place.

Chairman TAUZIN. Mr. Glisan? Who did he report to?

Mr. MCMAHON. At the time, I believe he reported to Mr. Kopper.

Chairman TAUZIN. And Mr. Kopper is working for Chewco.

Mr. McMAHON. As I have come to determine now, apparently
Mr. Kopper has an investment in Chewco.

Chairman TAUZIN. So is it fair to say that you are complaining,
giving them trouble, they move you over to another spot and put
somebody in who is working with them?

Mr. McMAHON. Certainly, Mr. Glisan was working with Mr.
Kopper when he took that role.

Chairman TAUZIN. Is he the same person that did not give the
side agreement to Arthur Andersen? Mr. Bauer?

Mr. BAUER. The side agreement was withheld. Mr. Glisan gave
us the document that the side agreement would have been ap-
pended to.

Chairman TAUZIN. So Mr. Glisan gave you the document without
the side agreement. He is the guy, he gets the job as soon as Mr.
McMahon is moved out of the way, right? That is the picture we
get? I think we are beginning to understand this. Thank you very
much, Mr. Chairman.

Mr. GREENWOOD. The Chair thanks the gentleman. The Chair
recognizes the gentleman from Michigan, Mr. Stupak, for 5 min-
utes.

Mr. STUPAK. Thank you, Mr. Chairman. Mr. McMahon, as COO,
chief operating officer, what are your duties and responsibilities?
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Mr. McMAHON. A week into it, my duties right now are predomi-
nantly focused on attempting the company to reorganize

Mr. StUuPAK. Okay. If we didn’t have this mess, as COO, what
would you be doing? What are your responsibilities as a COO of
Enron? And not right now, I mean

Mr. McCMAHON. But right now is pretty important. We happen to
be in bankruptcy.

Mr. STUPAK. There must be a written——

Mr. McMAHON. And so the majority of my responsibilities right
now are working with the Creditors Committee and reorganize the
company to emerge

Mr. STUPAK. Let me ask it this way: Is there a written descrip-
tion of a COO for Enron?

Mr. McMAHON. Not that I am aware of.

Mr. STUPAK. In Sherron Watkins’ memo, she states, “Cliff Baxter
complained mightily to Skilling and all those who would listen
about the inappropriateness of our transactions with LJM.” Did
any of you, Mr. Bauer, Mr. McMahon, Mr. Mintz, talk to Cliff Bax-
ter about his complaints, and is there any documentation of those
conversations, any written documentation or oral preservation
through recording or anything like that? Start with you, Mr. Bauer.

Mr. BAUER. I was unaware of Mr. Baxter’s concerns about LJM.

Mr. STUPAK. Mr. McMahon?

Mr. McMAHON. As I testified earlier, I had a conversation with
Mr. Baxter about my concerns, and he acknowledged the conflicts,
but I was not aware of the conversations he had with Mr. Skilling.

Mr. STUPAK. So he acknowledged the conflicts, but what else did
he say, Mr. Baxter?

Mr. McMAHON. Our discussion was mostly focused on—and this
was right before I met with Mr. Skilling—the concerns I had as
they manifested themselves in the Finance Department. He ac-
knowledged that there were conflicts. When I expressed my con-
cerns he understood them, and he was the one actually who en-
couraged me directly to go see Jeff directly to try and get it re-
solved, Mr. Skilling.

Mr. StuPAK. Mr. Mintz?

Mr. MiNTZ. I had lunch with Mr. Baxter about a month before
he had left the company, and we talked about LJM, and I shared
with him my concern about the dysfunctionality. And Mr. Baxter
was concerned about it and made the comment to me that he didn’t
understand why the board was allowing Andy to do this.

Mr. StupAK. Did Mr. Baxter

Mr. MINTZ. It was never memorialized.

Mr. STUuPAK. Pardon?

Mr. MINTZ. It was never memorialized.

Mr. STUPAK. Memorialized? Did any memos from Mr. Baxter or
anything like this to either one of you gentlemen about the meet-
ings or anything at all about his concerns in writing?

Mr. McMAHON. Not that I am aware.

Mr. StupAK. Okay. Mr. McMahon, you told us all about the peo-
ple that you contacted about your concerns about Mr. Fastow’s con-
flict of interest. You took personal abuse from Mr. Fastow, and no
one, not Mr. Skilling, Mr. Causey, Mr. Buy, Mr. Lay, Mr. Sutton,
not one lifted a finger to do anything to get you out of the way.
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You even told Mr. Sutton that Mr. Fastow would be making as
much as $15 million, did you not?

Mr. McMaHON. I think it was $10 million to $20 million per
year, that is correct.

Mr. STUPAK. Okay. And as Chairman Tauzin pointed out, it basi-
cally got so bad that you gave Mr. Skilling an ultimatum: Either
he had to fix it or you would get a new job, is that right?

Mr. McCMAHON. That is correct. I asked him either to remedy the
situation or move me within the company.

Mr. STUPAK. And that is when shortly thereafter Mr. Fastow
called you in and said you couldn’t work together any longer?

Mr. McMAHON. That is correct.

Mr. StuPAK. Okay. And then about that—shortly thereafter then
Mr. Skilling offered you a new job, is that correct?

Mr. McMAHON. That is correct, yes.

Mr. STUPAK. And that new job was what?

Mr. McMaHON. It was chief operating officer of a new e-com-
merce group that we had set up, called Enron Networks.

Mr. STUPAK. Mr. Mintz, if I can go back with your lunch with
Mr. Baxter, was it an attorney-client type lunch or was it a free
flow of discussion? Did you feel some of this was privileged, the
conversation?

Mr. MiNTZ. I looked at it as two friends getting together for
lunch.

Mr. STUPAK. And can you explain anymore what was discussed
in any detail? Can you give any more details of what was discussed
over this lunch? It was about a month before he left, you said.

Mr. MiInTZ. That is correct. We touched upon that topic. Clearly,
we had the conversation, but we talked about a number of different
things, and the majority of the lunch didn’t dwell on the LJM
issue.

Mr. STuPAK. Okay. Was it mostly LJM, Chewco, JEDI or mostly
LJM?

Mr. MINTZ. It was more focused on Andy running a private eq-
uity fund that was transacting with Enron.

Mr. StuPAK. Then I take it he was very concerned about this pri-
vate transaction that was taking place with Enron?

Mr. MiNTZ. He expressed just bewilderment about why the board
was allowing this to happen, why they were allowing Andy to do
it.

Mr. StupAK. Thank you.

Mr. GREENWOOD. Time of the gentleman has expired. The Chair
recognizes himself for 5 minutes. Mr. McMahon, if appears that
Lea Fastow, Andy’s Fastow’s wife, performed certain management
tasks for Chewco. We are going to hand you a document, staff is
bringing the document, that is not in the binder. If you take a look
at—and I would ask unanimous consent that the two documents be
placed in the record.

If you take a look at the two documents we are about to dis-
tribute to you, you will see a facsimile letter dated October 13,
1998, from Lea Fastow to Michael Kopper regarding bank account
balances for the various partnerships and corporations that made
up the Chewco Partnership and an e-mail dated April 10, 1998
from Bill Dodson, Kopper’s domestic partner and business partner
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in the Chewco partnerships, where he provides certain bank ac-
count information, and he writes, quote, “Send lots of,” and then
that is followed by seven dollar signs. Do you know what com-
pensation Mr. Fastow received—Mrs. Fastow received for her serv-
ices to Chewco?

Mr. McMAHON. I do not know that.

Mr. GREENWOOD. Mr. Mintz, do you know that?

Mr. MINTZ. No, Mr. Chairman.

Mr. GREENWOOD. Okay. Enron made an $2.6 million tax indem-
nity payment to Chewco in September 2001. The Powers report
states that there is credible evidence that Fastow approved this
payment to Chewco, even though Enron’s in-house counsel advised
him, unequivocally, that there was no basis in the original 1997
purchase agreement for the payment and that Enron had no legal
obligation to make that payment. That is from page 65 in the bind-
er. Do you know which in-house counsel advised Fastow that Enron
did not have to make the payment?

Mr. McMAHON. I am not aware of which counsel Mr. Powers was
referring to here.

Mr. GREENWOOD. Do you know why Fastow would ignore his at-
torney’s advice and authorize an unnecessary $2.6 million pay-
ment?

Mr. McMAHON. No, I do not.

Mr. GREENWOOD. I would assume you can’t conclude then wheth-
er this was in Enron’s interest for this payment. You don’t know
anything about this.

Mr. McMAHON. I really don’t know anything about it, Congress-
man.

Mr. GREENWOOD. Look on page

Mr. MiNTZ. Mr. Chairman, I am sorry to interrupt you, but I
have got some insight into that, because I was that in-house coun-
sel.

Mr. GREENWOOD. Be delighted to hear from you, sir, Mr. Mintz.

Mr. MiNTZ. I had worked on the original tax indemnification
back in 1997, which was not unusual when you had a partner and
there was a disconnect between income and cash distributions.
What that indemnification agreement provided for was that if there
was income without the attendant cash, there would be a cash dis-
tribution made to the partner. However, when that particular part-
ner was able to claim tax benefits, that cash would be paid back.
So in the tax parlance, it just took care of a timing issue, not a per-
manent issue.

Mr. GREENWOOD. So does this appear proper to you, appropriate
to you?

Mr. MINTZ. When the Chewco was being bought out, the trans-
action closed, and shortly thereafter Michael Kopper came to me—
I am sorry, his accountant called me and said that Chewco was
looking for an indemnification payment. And I said, “Well, if there
is any money being paid, it should go back to Enron, because there
were some small payments before that time.” And in fact I lost my
temper with his accountant, because I said, “You know how the in-
demnification agreement read, educate your client and leave me
alone.”
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It didn’t go away, and Michael was insistent that the indem-
nification agreement was written incorrectly. I consulted with coun-
sel from Vinson & Elkins, who I worked with on the indemnifica-
tion. They confirmed my reading and understanding of it, and I re-
ported back to Michael’s accountant about that. Shortly thereafter,
I got a call from Mr. Fastow. He said, “I understand there is a
problem on the tax indemnification agreement.” I said, “Andy,
there is no problem, it reads correctly, and this was supposed to
take care of a timing issue.” So Andy said, “Well, I really don’t
have any insight into the Chewco deal, Mr. Skilling does, Jeff does,
and I will go talk to Jeff about it.”

A couple days later, Andy called me back and said, “I spoke to
Jeff, and Jeff said the economics of the transaction with Chewco
were to provide an after-tax return, and therefore the tax gross
payment, if you will, was supposed to be made.” I said, “Andy, my
understanding from the accountants on this is that it would have
a cost to the company of a million to $2 million,” and he said,
“That’s what the arrangement was.”

Mr. GREENWOOD. Would you consider this to be more
dysfunctionality? If you saw a man come into a bank with a hood
over his head and a gun and take out a bag of money, would you
call that dysfunctionality?

Mr. MinTZ. I was very frustrated and disappointed.

Mr. GREENWOOD. Quickly, Mr. McMahon, as you may know,
many officers and directors of Enron have now professed utter
shock at Mr. Fastow’s compensation from these partnerships. De-
spite his role as general managing partner, tell us about how these
private equity funds normally work and what your own estimate
was of Mr. Fastow’s compensation without ever being told about
the numbers specifically?

Mr. McMAHON. The compensation of general partners in private
equity funds I think are fairly standardized across the industry,
the private equity fund industry, and that is essentially whereby
the general partner gets—the rule of thumb is a 2 percent annual
fee on the total funds raised and then a 20 percent promote or car-
ried interest related to earnings of the fund above some certain
benchmark.

Mr. GREENWOOD. Do the math. What did that amount to for Mr.
Fastow?

Mr. McMAHON. Based on my understanding of LJM2, which was
about a $300 million fund, 2 percent of that is $6 million a year
for the GP fee. And then if they had standard private equity re-
turns, which are typically in excess of 30 percent, there could be
another $15 million or so earned for the general partner.

Mr. GREENWOOD. Is it reasonable to have expected that Mr.
Skilling to have had a good idea of Fastow’s compensation in
LJM2, not of LJM2?

Mr. McMAHON. I don’t know how familiar Mr. Skilling was with
private equity compensation or not, but it is pretty standardized in
the industry.

Mr. GREENWOOD. My time has expired. The Chair recognizes the
gentlelady from Colorado, Ms. DeGette, for 5 minutes.

Ms. DEGETTE. Thank you, Mr. Chairman. Mr. Bauer, you said in
your testimony that Enron withheld the information from you
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about the side agreement, which you were later horrified to find.
Who was it that withheld that information from you?

Mr. BAUER. Congresswoman, I don’t know who withheld the——

Ms. DEGETTE. But who was responsible for giving you the infor-
mation?

Mr. BAUER. Mr. Glisan was responsible for giving us the docu-
mentation related to that.

Ms. DEGETTE. So far as you are concerned, it was Mr. Glisan
who didn’t give it to you.

Mr. BAUER. It is fair to say that we did ask him for all the docu-
mentation.

Ms. DEGETTE. How many of these SPEs did you deal with in
your role?

Mr. BAUER. None of the Raptor or LJM1 transactions or things
like that, but I have seen——

Ms. DEGETTE. Do you have an estimate? Ten, 207

Mr. BAUER. Yes. A dozen, 20, something like that.

Ms. DEGETTE. A dozen? Okay, 20-something? And how did you
go about collecting information for these various entities?

Mr. BAUER. The typical process that I employed was to have a
discussion with the transaction support person at Enron who would
describe the transaction, we would provide accounting advice

Ms. DEGETTE. And they would give you the documentation?

Mr. BAUER. [continuing] and they would give us the documenta-
tion on it.

Ms. DEGETTE. And so you would assume you were getting the
correct documentation.

Mr. BAUER. That is correct. And we would typically ask for the
executed copies at the completion of the transaction.

Ms. DEGETTE. Okay. Mr. McMahon, I believe you told Chairman
Tauzin that you had discussed the Sherron Watkins memo with
Mr. Lay; is that correct?

Mr. McMAHON. It is not quite accurate. I discussed Ms. Watkins’
credibility.

Ms. DEGETTE. You discussed Sherron Watkins and her credi-
bility with Mr. Lay.

Mr. McMAHON. That is correct.

Ms. DEGETTE. And I assume that was after Mr. Lay had received
her memo.

Mr. McMAHON. That is correct.

Ms. DEGETTE. So when was that?

Mr. MCMAHON. I am not quite certain of the dates, but it was
a day or two after Ms. Watkins claimed authorship of the letter
with Mr. Lay.

Ms. DEGETTE. Did Mr. Lay tell you or had you seen Ms. Watkins’
memo? Did you know what was in her memo?

Mr. McMAHON. I saw the one-page letter that she had written
anonymously to Mr. Lay.

Ms. DEGETTE. Okay. And so you were aware of the allegations
in general that she was making.

Mr. McMAHON. Yes. What was in that letter I was aware of
when I spoke to Mr. Lay.

Ms. DEGETTE. Right. Okay. Now, did you take that opportunity,
when you were meeting with Mr. Lay a day or two after the Wat-
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kins letter, to tell him about your conversation in March of 2000
with Mr. Skilling that we have been talking about here today,
where you said it is not in the best interest of the shareholders to
be doing these kind of deals?

Mr. MCMAHON. At the time——

Ms. DEGETTE. Sir, yes or no, did you?

Mr. McMAHON. Did I have a conversation with

Ms. DEGETTE. Yes. Did you talk to him about your concerns
about these deals?

Mr. McMAHON. I did not talk to Mr. Lay with the concerns—with
the meeting I had with Mr. Skilling a year and a half earlier, no.

Ms. DEGETTE. Okay. Did you talk to him about your concerns in
general about these LJMs?

Mr. McMAHON. Now, I was not aware—I am not aware of any
of the allegations Ms. Watkins made in her letter, so

Ms. DEGETTE. No, but you had concerns way back in March of
2000. In fact, you said that you thought it was a potential breach
of your fiduciary duty to have to work on both sides of these deals.
N Mr. McMAHON. Well, the allegations that Ms. Watkins made in

er

Ms. DEGETTE. No, I know, but I am talking about you, because
you had concerns in March of 2000, and now here is Sherron Wat-
kins coming forward with concerns over a year later, well over a
year later. Did you take the opportunity then to say to Mr. Lay,
“You know, back a year and a half ago, before I got transferred,
I also had some concerns about the company’s financial structures.”
Did you talk to him about it?

Mr. McMAHON. No. Ms. Watkins’ and my concerns were radically
different. Mine were about structural management issues on con-
flicts; hers were about specific accounting matters.

Ms. DEGETTE. Right. Well, okay. But I am just saying because
you had the bully pulpit, here you are talking to Mr. Lay. Did you
ever?talk to Mr. Lay about your concerns about these financial mat-
ters?

Mr. McMAHON. No. The matters I spoke with Mr. Skilling about
and Mr. Sutton about were with those two.

Ms. DEGETTE. Okay. Now, did you ever prepare an analysis of
Chewco’s distributions purchase interest in JEDI on behalf of—let
us see, who would it have been on behalf of? To Mr. Fastow?

Mr. McCMAHON. I am not so sure if I personally did that, but
someone in my group prepared an analysis when we were consid-
ering the Chewco buyout.

Ms. DEGETTE. Okay. If you will look at exhibit 28 in your note-
book, that is a memo that says, “Andy, here is my analysis of the
distributions purchase of Chewco’s interest in JEDI. I am showing
you?the numbers Jeff M. gave you.” I assume that is you. Is that
you?

Mr. McMAHON. It is not my memo, so——

Ms. DEGETTE. Well, did you give him numbers?

Mr. McMaHON. I did give him an analysis of the Chewco buyout.

Ms. DEGETTE. Okay. Did you ever find out what happened with
your analysis after that time?

Mr. McMAHON. You mean did I ever find out what ultimately got
executed?
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Ms. DEGETTE. Yes.

Mr. McMaHON. I found out when the Special Committee report
came out last week.

M}i‘) DEGETTE. So you didn’t find out the result of this until last
week?

Mr. McMAHON. No.

Ms. DEGETTE. Okay.

Mr. McMAHON. I had moved out of the treasurer role apparently
when——

Ms. DEGETTE. Okay. I just have one last question for you, Mr.
Mintz, and that is your supervisor, Mr. Derrick, had been a former
partner at Vinson & Elkins, correct?

Mr. MiNTZ. That is correct.

Ms. DEGETTE. And you went to Mr. Derrick, and you told him
about the concerns you were seeing, correct?

Mr. MiNTZ. I was bringing—I advised him on what was going on
on the 20th floor.

Ms. DEGETTE. When was that?

Mr. MINTZ. I think our first formal meeting was in March of
2001.

Ms. DEGETTE. Okay. And you told our committee staff that when
you told him about all of this, he was just sort of poker-faced,
didn’t say anything, right?

Mr. MiNTZ. That is correct.

Ms. DEGETTE. And so it was after you expressed those concerns
to him that you went out and hired outside counsel, going around
your supervisor.

Mr. McMAHON. We had a subsequent meeting, and then after
that time, you are correct, Congresswoman, I did hire Fried Frank.

Ms. DEGETTE. So you had a couple meetings with him, you didn’t
get satisfaction. You went out of the line really and instead of hir-
ing Vinson & Elkins, which was Enron’s attorney, you went and
got independent counsel, correct?

Mr. MiNTZ. That is correct.

Ms. DEGETTE. And just to finish, Vinson & Elkins was the law
firm that prepared the response to the Sherron Watkins memo,
whistleblower memo, correct?

Mr. MinTZ. Correct.

Ms. DEGETTE. Thank you, Mr. Chairman.

Mr. STEARNS [presiding]. I thank the gentlelady. Mr. Mintz,
where was your office? You were the general counsel. Where was
your office in this building relative to Mr. Fastow?

Mr. MINTZ. Mr. Fastow was on the 50th floor where many of the
executives were, and I was on the 20th floor where a number of
the Global Finance employees were.

Mr. STEARNS. Okay. I just call your attention to document num-
ber 23 and document number 2 in the notebook. These are quite
detailed documents, memorandum, inter-office memorandum. It ap-
pears you have had several conversations with Mr. Fastow about
issues relating to disclosure of his interests, Mr. Fastow’s interests
and compensation from these LJM partnerships. And then you
wrote these memos, which are quite detailed. It seems like you
could also get up on the elevator and talk to him, and I wonder
about these memos. In these conversations you had, is it fair to say
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that Mr. Fastow was interested in trying to minimize his disclosure
to the greatest extent possible?

Mr. MINTZ. I think that is a fair description.

Mr. STEARNS. And, you know, I look at some of your memos here.
You sort of point out to him some of the steps taken to minimize
any related party and proxy disclosure in document number 2 and
document 23. “The decision not to disclose in this instance was a
close call,” you said. “Arguably, the more conservative approach
would have been to disclose the amount of your interest.” So, obvi-
ously, these memos seem to be a memorandum for the record, plus
you have had conversations. Did Mr. Fastow ever suggest a reason
for wanting to keep the disclosure of his compensation, how much
money he was making, and interest a secret, particularly from Mr.
Skilling?

Mr. MinTz. He did.

Mr. STEARNS. And what did he say to you?

Mr. MiNTZ. He said that if Jeff ever knew how much he made
from the Rhythms Net transaction, he would have no choice but to
shut down LJM.

Mr. STEARNS. In fact, did Enron ever disclose Mr. Fastow’s eco-
nomic interest or compensation from these partnerships and the
transactions prior to October 2001 when it fired him?

Mr. MiNTZ. No monetary figure was provided prior to that time.

Mr. STEARNS. Okay. Mr. Fastow never did disclose, even to you,
the amount of his compensation from the LJM deals, is that cor-
rect?

Mr. MiNTZ. That is correct.

Mr. STEARNS. Did you ask Mr. Causey to raise the issue of Mr.
Fastow’s compensation with the board of directors at his February
12, 2001 meeting?

Mr. MinTZ. I did.

Mr. STEARNS. You did. Okay. Did Causey raise it too?

Mr. MiNTZ. With the board at that meeting?

Mr. STEARNS. Did Mr. Causey raise it to the board?

Mr. MINTZ. No, sir.

Mr. STEARNS. Okay. Mr. McMahon, prior to firing Glisan, you
had a conversation with Mr. Glisan where you ask him if he any
interest in the LJM partnerships. What did he say to you?

Mr. MCMAHON. This is prior to his termination. He said he had
no interest. Actually, my question to him was a little broader, be-
cause I was not aware of all the partnerships, so I said, “I want
to make sure that this new management team doesn’t have any
baggage, and do you have any interest in any of these partner-
ships? I don’t even know the names to ask you, but you know what
I am asking, whether it is direct or indirect.”

Mr. STEARNS. So he knew what you were talking about.

Mr. McMAHON. There is no question he knew what I was talking
about.

Mr. STEARNS. And so he didn’t tell the truth to you.

Mr. McMAHON. Well, he responded no to that question.

Mr. McMAHON. Okay. Would you consider that he was not telling
the truth?
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Mr. McMAHON. He responded no to the question. Subsequently,
I did learn that he was in fact an investor in one of these LJM
partnerships.

N Mr. STEARNS. So it would appear to me that is why you fired

im.

Mr. MCMAHON. Yes. The grounds of Mr. Glisan’s termination I
believe were related to a violation of the code of ethics, or code of
conduct, sorry.

Mr. STEARNS. Mr. McMahon, I have a memo which is number 9,
and it has been gone over a couple of times, which is some of the
memo is talking about your negotiations with Mr. Fastow with
Enron, and also talking about, I guess, some of your conversation
with Mr. Skilling. As a result of this memo, did you feel uneasy
about the Enron stock at all?

Mr. McMAHON. No, not at the time. My concerns, frankly, were
related to internal management of a conflict. I did not see this
being a large issue from a stock price perspective.

Mr. STEARNS. We have a schedule of March 2000, which is your
calendar, which is tab number 10, I think, in which it shows that
you met with numerous people—Mr. Skilling, with Mr. Fastow—all
during this period, in which you also wrote this memo, which is
document number 9 in which you are talking with these people.
And looking at the calendar and also looking at your notes, my first
impression is that you had some concern here about Enron, its
stock and its partnerships, and there seems to be some apprehen-
sion. Would that be a fair assumption?

Mr. McMAHON. I don’t think that is a fair assumption. My con-
cern was how the situation was affecting the management of Fi-
nance Department internally.

Mr. STEARNS. What does that mean?

Mr. MCMAHON. Meaning that it was disruptive the way that the
organization was set up, with Mr. Fastow and his personal inter-
ests, et cetera, et cetera, and him being the chief financial officer
of the company. I did not, at that point in time, have concerns on
the stock.

Mr. STEARNS. Now, I noticed that you had a sale of a large block
of your stock, up to $1.8 million, that was exercised on March 16,
and I guess the sale was on March 16. This is based upon insider
trading list. I have Mr. Baxter had a sale of almost a million dol-
lars on March 22. Mr. Fastow had a sale on March 27 of almost
$7.5 million. Then before that, on March 27, he exercised that op-
tion. So I mean there was a lot of insider trading as a result of all
these activities. And I am just—I don’t know, I am just asking,
based upon the insider trading and some of the memos that you
wrote to yourself as well as the calendar and the people you met
with. Is it possible that some alarms, some flags went up and sud-
denly people start saying, “Wow, I better start moving on here and
cash in my chips.” I mean that is just an observation. And my time
has expired, and would you like to respond? You are welcome to.

Mr. McMAHON. I would like to respond to that.

Mr. STEARNS. Sure.

Mr. McMAHON. I can’t respond to everyone else’s stock sale pro-
gram, but personally I have a program of diversifying my invest-
ments. Generally speaking, when our unvested option vest, I gen-
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erally sold them in the market. And given the other activities just
described, it wouldn’t surprise me at or around that point in time
there was a vesting date that may have occurred.

Mr. STEARNS. Okay. Mr. John, for questions?

Mr. JoHN. Yes. Thanks, Mr. Chairman. I have a quick question,
both to Mr. McMahon and Mr. Mintz. Give me a short description
of Mr. Skilling’s management style. I mean you guys worked with
him every day.

Mr. MiNTZ. Congressman dJohn, I did not have a working rela-
tionship with Mr. Skilling, so I really—I can’t answer——

Mr. JOHN. You never interacted with him or had meetings with
him at any time?

Mr. MINTZ. No, sir.

Mr. JOHN. So you don’t have an opinion formed because of your
interactions with him about his management style?

Mr. MINTZ. Really, my only dealings with Jeff were in a social
setting, company Christmas party.

Mr. JoHN. Mr. McMahon?

Mr. McMAHON. My description of Mr. Skilling’s management
style would be he was an intense, hands-on manager.

Mr. JOHN. Intense, hands-on. The New York Times this morning
described him as the, quote, “ultimate control freak,” this morning.
Would you agree with that?

Mr. McMAHON. I did not actually catch that article, but——

Mr. JoHN. It was there.

Mr. MCMAHON. [continuing] I think I stand by my intense,
hands-on description.

Mr. JOHN. In fact, it goes on to say, “The sort of hand-on cor-
porate leader who kept his fingers in all pieces of the puzzle.” Do
you agree generally with

Mr. McMAHON. My description is Jeff was actively involved in
the businesses that Enron was in.

Mr. JoHN. Okay. I have got one final question to ask, and this
question is actually from Congresswoman Jackson Lee who is not
a member of this committee, who cannot ask a question, but I have
decided that it is a very good question, and I would like to ask you,
because she hasn’t been allowed to participate in the proceedings.

Enron, itself, and many of the ex-Enron employees and retirees
live in her district, in her congressional district. Do you guys have
any plans, short of the bankruptcy proceedings, for interim finance
relief to the ex-Enron employees and their families?

Mr. McMAHON. When you say short of the bankruptcy, you mean
short of what was authorized via the bankruptcy.

Mr. JoHN. Correct.

Mr. McCMAHON. We are actually working with the Creditors Com-
mittee on a variety of matters that include that as well. The com-
pany at this point in time, because of the bankruptcy, cannot sin-
gle-handedly authorize that type of activity. But there are discus-
sions ongoing with the Creditors Committee for some additional re-
lief, and we are going to see where that goes with the Creditors
Committee at this point.

Mr. JoHN. Okay. Will there be any voluntary help that you are
aware of amongst the Enron family for some of these folks?
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Mr. McMAHON. If you are speaking about non-financial assist-
ance, something that the employees are going to deal with

Mr. JoHN. Correct.

Mr. MCMAHON. [continuing] I am not exactly aware of exactly
what the various employee groups are planning at this point in
time. But, again, the financial side of it, unfortunately, the man-
agement and the company is not in complete control at this point.

Mr. JOoHN. Okay. Mr. Mintz, do you have anything to add to that?

Mr. MINTZ. No, sir.

Mr. JoHN. Okay. And, finally, my questioning and lines of ques-
tions always are always falling back on this SPE document that
Mr. Skilling, who is the ultimate control freak, according to the
New York Times, and a hands-on kind of guy, didn’t sign. My ques-
tion to Mr. Mintz is are you aware of any advice that he got—that
he may have received from you or anyone else as to not—as it
would be in his best interest not to sign this SPE document?

Mr. MINTZ. I am not aware of that advice, Congressman.

Mr. JOHN. Okay. That is all I have. I will yield

Chairman TAUZIN. But would the gentleman yield a second?

Mr. JOHN. Sure, I will yield to the gentleman from Chack Bay,
Louisiana.

Chairman TAUZIN. I thank my friend from Crowley. Let me, for
the record, indicate that Congresswoman Sheila Jackson Lee has
been a welcome guest of our committee proceedings from the begin-
ning of this inquiry, and that we are delighted that she is with us
today because of her sincere interest on behalf of her constituents
living in that area. Committee rules do not allow the participation
of non-members of the committee in these kind of proceedings, but
we have not only welcomed her but encouraged her attendance be-
cause of her extraordinary interest, obviously, on behalf of her con-
stituents. And I wanted to recognize her presence today and thank
her again for that help she has given us.

Mr. STEARNS. Thank the gentleman. Gentleman from Oklahoma,
Mr. Largent?

Mr. LARGENT. I don’t have any additional questions.

Mr. STEARNS. No additional questions? Gentleman from Massa-
chusetts, Mr. Markey, is

Mr. MARKEY. Thank you, Mr. Chairman. Mr. McMahon, before
you were transferred, you were a treasurer at Enron. You were in-
volved in numerous frenzies to deal with cash-flow problems
through SPEs. Could you describe what kinds of cash-flow prob-
lems Enron had when you were treasurer at the end of 1999 and
early 200 and how they were dealt with? We are talking about
some rather major crisis with potential impacts of $100 million or
more.

Mr. MCMAHON. I am not sure if I know exactly what you are re-
ferring to, but as part of the whole management of the liquidity,
the company cash-flow was an important issue for the company.

Mr. MARKEY. Well, let me move on. A week before the bank-
ruptcy, when you were CFO, the company paid out retention bo-
nuses to executives. As CFO, you would have known that the $100
million was about to be paid out. Did you also know about the im-
minent bankruptcy at that time, since you were CFO?
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Mr. McCMAHON. The retention payments were something that
was recommended and approved by the board. And, in fact, yes,
they were paid out prior to the bankruptcy. And the

Mr. MARKEY. Did you know about the imminent bankruptcy at
the time that the bonuses were paid out?

Mr. McMAHON. We knew, certainly, that the bankruptcy was one
of several options that could occur.

Mr. MARKEY. Were you a beneficiary? Did you receive a bonus?

Mr. McMAHON. Yes, I did.

Mr. MARKEY. Did you have knowledge that a bankruptcy was
looming at that time?

Mr. McMAHON. I think bankruptcy had been looming for a time
period at that point in time. It was one of the many options that
we were exploring.

Mr. MARKEY. As CFO, did you raise objections that bonuses were
being paid with bankruptcy looming?

Mr. McMAHON. The notion behind the retention payments, Con-
gressman, was one that if we were to go into bankruptcy, that
these key individuals would remain within the company to protect
the businesses’ and assets’ value for the creditor.

Mr. MARKEY. You can see, though, where ordinary investors and
ordinary employees would think that this was just the first class
passengers in the company taking care of themselves as the other
passengers would all be going——

Mr. McMAHON. Well, again, the notion is preserve the value for
all stakeholders, predominantly the creditors at that point in time.
So I think that it is not uncommon in bankruptcy for these type
of things to happen, and I think frequently, in the long run, the
asset values are protected by keeping certain individuals around
long enough to

Mr. MARKEY. All right. Let me ask this, Mr. McMahon: Earlier,
you said that you recalled that in the Marlin, Osprey and
Whitewing transactions, Enron had agreed to provide these SPEs
with Enron stock if there was a shortfall? Has the trigger been hit
that results in Enron being required to issue stock to Marlin, Os-
prey or Whitewing?

Mr. McMAHON. Yes. I believe that both the stock price trigger
and the credit rating trigger have——

Mr. MARKEY. How much was issued, do you know?

Mr. McMAHON. I don’t believe any additional stock has been
issued because the bankruptcy stayed all those contracts, as I un-
derstand it.

Mr. MARKEY. How much is the shortfall in those three?

Mr. McMAHON. I do not know the answer to that.

Mr. MARKEY. Could you provide that for the record?

Mr. McMAHON. I will be happy to provide that to the committee
as soon as we know the answer to that.

Mr. MARKEY. Who are the investors and general partners in
Marlin, Osprey and Whitewing?

Mr. McMAHON. Again, I don’t know the investors here today, but
I will be happy to provide that to the committee when we get that
information.

Mr. MARKEY. What was your relationship with Osprey?

Mr. McMAHON. Osprey was initially put together
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Mr. MARKEY. Did you have any relationship with at all, Osprey?

Mr. McMAHON. Yes. I was treasurer at the time that the Osprey
transaction was executed.

Mr. MARKEY. What was your compensation in that deal, if any?

Mr. McMAHON. I had no compensation in that deal whatsoever.

Mr. MARKEY. How about your relationship with Marlin or
Whitewing?

Mr. McMAHON. Actually, Osprey and Whitewing are the same.

Mr. MARKEY. Osprey and Whitewing?

Mr. MCMAHON. Marlin was a separate transaction, which was
also executed when I was treasurer of the company.

Mr. MARKEY. Did you have any financial benefit that you were
the beneficiary of?

Mr. McMAHON. No, I had no financial benefit or interest whatso-
ever in Marlin.

Mr. MARKEY. Mr. Chairman, I thank you.

Mr. GREENWOOD. The Chair thanks the gentleman. The gen-
tlemzn from Texas, Mr. Green, I believe has not yet had a second
round.

Mr. GREEN. Thank you, Mr. Chairman, and, again, I want to—
like my colleagues, I want to thank you for both your effort but
also in allowing some of us to sit in on the hearings.

Mr. McMahon, do you believe that Mr. Fastow would act inde-
pendently of Mr. Skilling? And I ask because I have a feeling that
when we hear testimony in the next panel and of course whatever
we find out from Mr. Fastow they might want to blame each other.
But do you think they acted independently of each other or did
they work together, in your relationship and your experiences?

Mr. McMAHON. Frequently, they—as one being president and
one being chief financial officer, frequently they worked together.

Mr. GREEN. Okay.

Mr. MCMAHON. I am not sure if I understand your——

Mr. GREEN. Well, I am just wondering if both in the congres-
sional hearings, but since we are not going to hear from one but
we will hear from the other, if it will be just saying, “Oh, that was
all—” if they were so close, and it looked like, at least from the
paper trail we are seeing, of course it hasn’t been filled out, but it
looks like they worked fairly close together.

Mr. MCMAHON. Again, I think that organizationally one was a
direct report of the other, and I really can’t speak to the closeness
of their relationship, frankly.

Mr. GREEN. Let me ask another question. Out of concern for the
former employees who received their $4,500 in severance pay and
lost their life savings, were withdrawals made from the deferred
compensation plan during the period when Enron’s 401(k) was
locked down by anyone that you could think of, like whether it be
Kenneth Lay or Greg Whalley or yourself or any list of executives
who received withdrawals during that period, during the lockdown?

Mr. McMAHON. I can only speak to myself, and I had no with-
drawals during that time period, but, unfortunately, I don’t have
that information with me on the other parties, and I would be
happy to provide it to the committee.

Mr. GREEN. So you did personally have withdrawals or

Mr. McMAHON. No, I did not.
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Mr. GREEN. You did not. Okay. Let me ask, were you allowed a
line of credit as an officer of Enron?

Mr. McMAHON. I was not.

Mr. GREEN. Okay. Are you familiar with how many officers had
lines of credit? Like, for example, I know Kenneth Lay had a line
of credit. Do you know if Mr. Skilling had one or Mr. Fastow?

Mr. McMAHON. The only line of credit I am familiar with of any
officers was Mr. Lay, but I am not aware of one or the other, frank-
ly.
Mr. GREEN. And how do you know about Mr. Lay’s line of credit,
just from the publicity?

Mr. McMAHON. No. Shortly after I took over as chief financial of-
ficer, Mr. Lay had a drawdown on his line of credit, and I received
a phone call from our Cash Management Group to validate that
that was an appropriate drawdown.

Mr. GREEN. Okay. So that while you were the chief financial offi-
cer, you didn’t have any—there was no other drawdowns by any of
the other executives, if there was a line of credit?

Mr. McMAHON. I think I can—all I can respond to that is I was
not aware of any other drawdowns.

Mr. GREEN. Okay. Thank you, Mr. Chairman.

Mr. GREENWOOD. The Chair thanks the gentleman and recog-
nizes the gentleman from California, Mr. Waxman, for 5 minutes.

Mr. WAXMAN. Thank you, Mr. Chairman, and I want to join Mr.
Green in thanking you for making time available to those of us
who are not on this subcommittee.

Mr. Olson, we talked in my last round about these partnerships,
these special entities, and I want to discuss with you the problems
with mark-to-market accounting. According to press accounts,
Enron pushed the limits of mark-to-marketing accounting, which
allows a company to recognize all revenues upfront on a long-term
contract. In order to determine the profitability of a contract,
Enron had great leeway to make assumptions about future energy
prices, energy use and other factors.

The New York Times reported that Enron Energy Services, or
EES, deliberately used questionable revenue assumptions to inflate
its profits, and the vice chairman of EES at the time that these
questionable practices were occurring was Thomas E. White, who
became the secretary of the Army in May 2001. A former EES em-
ployee called this accounting practice a license to print money. Mr.
Olson, did Enron abuse market-to-market accounting, in your
view?

Mr. OLSON. I am not an accountant, Congressman. From what I
read in the press as well, there was certainly—they were stretching
the limits, and I think what you are alluding to is what is called
a variation on that mark-to-model accounting, where you go out
and make these assumptions which may or may not work out. Ev-
erything else, if you again connect the dots, would suggest to me
that they were using mark-to-market accounting very, very aggres-
sively.

Mr. WAXMAN. Do you know whether Enron was an aberration or
other energy companies are currently using the same accounting
practices, as they are pushing for electricity deregulation?
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Mr. OLSON. Mark-to-market accounting is used by lots of peo-
ple—banks, securities firms and the like—except they are only
marking to 12 months out, 18 months out and the like. There are
people who do have power plant towing agreements out there,
which go out to seven or 8 years where they do make a significant
impact on their current earnings. But in terms of—I don’t think it
would tie at all to electricity deregulation. There are many compa-
nies out there using mark-to-market accounting or accrual account-
ing even, and they are still—they are more profitable under accrual
accounting.

Mr. WAXMAN. Should we be concerned that if these accounting
practices are being used at other energy companies, that they can
be hiding fundamental problems as they did with Enron?

Mr. OLSON. You should be very concerned, yes.

Mr. WAXMAN. Well, I think this is a very important issue, and
I hope the committee will seriously examine it.

Mr. McMahon, I want to ask you about the mark-to-marketing
accounting at Enron and whether it might have been limited to
EES. You were formally the president and CEO of the Enron In-
dustrial Market. Did that division also use mark-to-marketing ac-
counting?

Mr. McMAHON. Yes, it did.

Mr. WAXMAN. And did other divisions or subsidiaries of Enron
also use this form of accounting?

Mr. McMAHON. To my knowledge, they did, yes.

Mr. WAXMAN. This committee has heard testimony from econo-
mists and Wall Street analysts who claim that Enron abused the
use of mark-to-marketing accounting to inflate profits. In your
view, did Enron abuse the mark-to-marketing accounting to inflate
the appearance of profitability?

Mr. MCMAHON. I am not sure I can respond to that as a global
statement, because I was not responsible for the accounting for
Enron, but my understanding of the mark-to-market accounting
was that was a requirement for the type of business activity that
Enron’s—predominantly the wholesale business was undertaking.
My understanding was that was a requirement to follow that type
of accounting.

Mr. WAXMAN. It was a requirement to follow that kind of ac-
counting. Was it also helpful, to inflate profits, to use that kind of
accounting?

Mr. McMAHON. Again, I don’t know whether it was applied
across the board appropriately or not, but my understanding is it
was a requirement for the company to follow that type of account-
ing for those activities.

Mr. WAXMAN. You are the president and CEO of Enron, you are
the former chief financial officer of Enron. Based on what has hap-
pened at Enron, we now know what has happened at Enron, do you
believe that mark-to-marketing accounting is inappropriate for en-
ergy contracts because of the difficulty in assessing what the up-
front value is?

Mr. MCMAHON. I am not sure I am actually the qualified person
to respond to whether that is the appropriate accounting for the ac-
tivity, frankly, Congressman.
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Mr. WAXMAN. Anybody else in the panel have any views on this
issue? Mr. Olson?

Mr. OLsON. I think the system has been gamed so much so that
Wall Street, whether you use mark-to-marketing accounting or not,
will not believe the earnings. You see this in this collateral damage
from the whole Enron shakeout. If you show me a dollar a share
of incremental earnings, I will tell you that the market won’t pay
for it. You see it in certain companies right now, in Oklahoma, for
instance.

Mr. GREENWOOD. The time of the gentleman has expired. Mem-
bers of the panel, we thank you for your testimony. It has been a
long day for you, and you are excused.

The Chair now would now call forward Mr. Jeffrey K. Skilling,
former President and CEO, Enron Corporation; Dr. Robert
Jaedicke, Enron Board of Directors, who is Chairman of the Audit
and Compliance Committee of Enron Corporation; and Mr. Herbert
S. Winokur, Jr., Board of Directors, Chairman of the Finance Com-
mittee of Enron Corporation.

Please be seated, Mr. Skilling, Mr. Jaedicke, and Mr. Winokur.
Thank the witnesses for your attendance today.

Gentlemen, you are aware that this committee is holding an in-
vestigative hearing, and that it is the practice of this committee
when holding an investigative hearing to take testimony from our
witnesses under oath. Do any of you object to testifying under
oath?

Seeing no such objection, I would advise you that under the rules
of the committee and the rules of the House you are entitled to be
represented by counsel. Do any of you gentlemen prefer to be—
choose to be represented by counsel today? Mr. Skilling?

Mr. SKILLING. My counsel is here, Mr. Bruce Hiler and Mr.
Liebler.

Mr. GREENWOOD. Your attorney may advise you during your tes-
timony?

Mr. SKILLING. I assume so.

Mr. GREENWOOD. Mr. Jaedicke, do you have an attorney advising
you?

Mr. JAEDICKE. Mr. Chairman, my counsel will be Robin Gibbs
and Neil Egglestrom, and they are both here.

Mr. GREENWOOD. They are with you as well?

Mr. Winokur, do you choose to be advised by counsel today?

Mr. WINOKUR. Mr. Chairman, the same counsel.

Mr. GREENWOOD. Okay. Thank you.

In that case, if you gentlemen would rise and raise your right
hands, I will swear you in.

[Witnesses sworn.]

Mr. GREENWOOD. Mr. Skilling, do you have an opening state-
ment, sir?

Mr. SKILLING. Yes, I do.

Mr. GREENWOOD. The Chair would recognize you for 5 minutes
to offer your opening statement.
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TESTIMONY OF JEFFREY K. SKILLING, FORMER PRESIDENT
AND CEO, ENRON CORPORATION; ROBERT K. JAEDICKE,
ENRON BOARD OF DIRECTORS, CHAIRMAN OF AUDIT AND
COMPLIANCE COMMITTEE, ENRON CORPORATION; AND
HERBERT S. WINOKUR, JR., BOARD OF DIRECTORS, CHAIR-
MAN OF THE FINANCE COMMITTEE, ENRON CORPORATION

Mr. SKILLING. Thank you, Chairman Greenwood and members of
the committee. My name is Jeff Skilling. I worked for Enron for
over 10 years, leaving in August of 2001 after being CEO of the
company for 6 months.

During my time at Enron, I was immensely proud of what we ac-
complished. We believed that we were changing an industry, cre-
ating jobs, helping to resuscitate an ailing energy industry, and, by
bringing choice to a monopoly dominated industry, we were trying
to save consumers and small businesses billions of dollars each
year. We believed fiercely in what we were doing.

But today, after thousands of people have lost jobs, thousands of
people have lost money, and, most tragically, my best friend has
taken his own life, it all looks very different. As proud as I was of
what we tried to accomplish at Enron, as I sit here today I am dev-
astated by and apologetic about what Enron has come to represent.

I know that no words can make things right. Too many people
have been hurt too much. I am here today because I think Enron’s
employees, shareholders, and the public at large have the right to
know what happened. I have done all I can to help this investiga-
tion. I have testified for 2 days at the Securities and Exchange
Commission. I have spoken on three occasions to the Special Com-
miti:e?l of the Board and have spoken to the committee of this staff
as well.

I have not exercised my rights to refuse to answer a single ques-
tion, not one, and I don’t intent to start now. So let me talk about
Enron and its demise.

First, contrary to the refrain in the press, while I was at Enron
I was not aware of any financing arrangements designed to conceal
liabilities or inflate profitability. The off balance sheet entities or
SPEs that have gotten so much attention are commonplace in cor-
porate America, and if properly established they can effectively
shift risk from the company shareholders to others who have a dif-
ferent risk/reward preference. As a result, the financial statements
issued by Enron, as far as I knew, accurately reflected the financial
condition of the company.

Second, it is my belief that Enron’s failure was due to a classic
run on the bank—a liquidity crisis spurred by a lack of confidence
in the company. At the time of Enron’s collapse, the company was
solvent, and the company was highly profitable, but apparently not
liquid enough. That is my view of the principal cause of the failure.

Now let me address some of the questions about my specific in-
volvement in these events. First, I left Enron on August 14, 2001,
for personal reasons. At the time I left the company, I fervently be-
lieved that Enron would continue to be successful in the future. I
did not believe the company was in any imminent financial peril.

Second, similarly, I did not dump any stock in Enron because I
knew or even suspected that the company was in financial trouble.
In fact, I left Enron holding about the same number of shares that
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I held at the beginning of 2001. On January 1, 2001, the start of
my final year at Enron, I owned approximately 1.1 million shares
of Enron stock. On August 14, the day I left, I owned about 940,000
shares of Enron stock. Indeed, in June of that year, I terminated
a}rll SEC sanctioned stock sell plan and elected to hold more Enron
shares.

Third, with regard to the so-called LJM Partnerships, the Powers
report criticizes me for supposedly not taking a more active role in
reviewing the conflict of interest arising from the involvement in
those partnerships of Enron’s then CFO. I believed at that time
there were adequate controls in place to manage that conflict of in-
terest, that the controls were being complied with, and that I was
discharging, to the full extent of my mandate, my obligations to the
Board with respect to that process.

Fourth and finally, the Powers report also criticizes me for sup-
posedly approving the restructuring of certain hedging trans-
actions. The report then suggests that, “If the account of other
Enron employees is accurate, that transaction was designed to con-
ceal losses on some of Enron’s investments,” and that I personally
may have withheld information from the Board about that restruc-
turing.

I can state here today that I did not have any knowledge that
the transaction was designated to conceal losses, and I did not do
anything to withhold information from the Board of Directors of
Enron Corporation.

Ours was a company that emphasized creativity but always in a
manner that relied on the advice of the best people we could find,
both those inside the company and the lawyers and accountants
outside the company who advised us.

With that, Mr. Chairman, I am prepared to answer any ques-
tions that you may have.

[The prepared statement of Jeffrey K. Skilling follows:]

PREPARED STATEMENT OF JEFFREY SKILLING, FORMER PRESIDENT AND CEO, ENRON,
CORP.

Good morning Chairman Greenwood and members of the Committee. My name
is Jeff Skilling. I worked for Enron for over 10 years, leaving in August of 2001 after
being CEO for six months.

During my time at Enron, I was immensely proud of what we accomplished. We
believed that we were changing an industry, creating jobs, helping resuscitate a
stagnant energy sector, and, by bringing choice to a monopoly-dominated industry,
were trying to save consumers and small businesses billions of dollars each year.
We believed fiercely in what we were doing.

But today, after thousands of people have lost jobs; thousands have lost money—
and, most tragically, my best friend has taken his own life, it all looks very different.
As proud as I was of what we tried to accomplish at Enron, as I sit here today,
I am devastated by, and apologetic about, what our company has come to represent.
I know that no words can make things right. Too many have been hurt too much.

I am here today, because I think Enron’s employees, shareholders, and the public
at large have a right to know about what happened. I have done all I can to help
this investigation. I have testified for two days at the SEC—spoken on three occa-
sions to the Special Board Committee—and have spoken to the staff of this Com-
mittee. I have not exercised my rights to refuse to answer a single question—not
one. And I don’t intend to start now.

So, let me first talk about Enron and its demise.

First, contrary to the refrain in the press, while I was at Enron, I was not aware
of any inappropriate financing arrangements, designed to conceal liabilities, or over-
state earnings. The off-balance sheet entities or SPE’s that have gotten so much at-
tention are commonplace in corporate America; and if properly established, they can
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effectively shift risk from a company’s shareholders to others who have a different
risk/reward preference. As a result, the financial statements issued by Enron, as far
as I knew, accurately reflected the financial condition of the company.

Second, it is my belief that Enron’s failure was due to a classic “run on the bank:”
a liquidity crisis spurred by a lack of confidence in the company. At the time of
Enron’s collapse, the company was solvent and highly profitable—but, apparently,
not liquid enough. That is my view of the principal cause of its failure.

Now, let me address some of the questions about my specific involvement in these
events.

First, I left Enron on August 14, 2001 for personal reasons. At the time I left the
company, I fervently believed that Enron would continue to be successful in the fu-
ture. I did not believe that the company was in financial peril.

Second, similarly, I did not “dump” any stock in Enron because I knew—or even
suspected—that the company was in financial trouble. In fact, I left Enron holding
almost the same number of shares that I held at the beginning of 2001: On January
1, 2001—the start of my final year at Enron—I owned approximately 1.1 million
shares of Enron. On August 14, the day I left, I owned about 940,000 shares. In-
deed, in June of that year, I terminated an SEC-sanctioned stock sale plan, and
elected to hold on to more Enron shares.

Third, with regard to the so-called LJM Partnerships, the Powers Report criticizes
me for supposedly not taking a more active role in reviewing the conflict of interest
arising from the involvement in those partnerships of Enron’s then CFO. I believed
at that time that there were adequate controls in place—that the controls were being
complied with and that I was discharging—to the full extent of my mandate—my ob-
ligations to the Board with respect to this process.

Fourth and finally, the Powers Report also criticizes me for supposedly “approv-
ing” the restructuring of certain hedging transactions. The Report then suggests
that “if the account of other Enron employees is accurate,” that transaction “was
designed to conceal” losses on some of Enron’s investments and that I may have
withheld information from the Board about that restructuring. I can state here
today that I did not have any knowledge that that transaction was designed to con-
ceal losses, and I did not do anything to withhold information from the Board.

Ours was a company that emphasized creativity, but always in a manner that re-
lied on the advice of the best people we could find—both those inside the company
and the lawyers and accountants outside the company who advised us.

b With that, Mr. Chairman, I am prepared to answer any questions that you may
ave.

Mr. GREENWOOD. Thank you, Mr. Skilling.

Mr. Jaedicke, do you have an opening statement, sir? You are
recognized for that opening statement.

TESTIMONY OF ROBERT K. JAEDICKE

Mr. JAEDICKE. Chairman Greenwood, Congressman Deutsch, and
members of the subcommittee, good afternoon, and thank you for
the opportunity to address the subcommittee.

I am the Chairman of the Audit Committee of the Board of Di-
rectors of Enron Corporation. I have held that position since the
mid-1980’s. Let me tell you about my background. I joined the fac-
ulty of the Stanford Graduate School of Business in 1961. I served
as dean of the school from 1983 to 1990, and at that time I re-
turned to the faculty of the business school and retired in 1992.

Throughout my tenure as Chairman of the Enron Board’s Audit
Committee, I have been committed to ensuring that it is an effec-
tive and actively functioning body. Over the last few years, we un-
dertook to review and strengthen our already vigorous control sys-
tems. In 1999, we began a number of initiatives to ensure that we
remained a best practices Audit Committee.

Throughout 2000 and into 2001, our committee worked with Ar-
thur Andersen to make certain we complied with the recommenda-
tions of the Securities and Exchange Commission, the New York
Stock Exchange, and the Blue Ribbon Committee on Improving the
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Effectiveness of Corporate Audit Committees. That effort cul-
minated in February 2001 when the Audit Committee finalized a
new charter which was approved by the full board.

Throughout that lengthy process involving both Enron manage-
ment and Arthur Andersen, we implemented a series of further re-
finements to our corporate policies and controls. The life blood of
the work of any audit committee is the development and implemen-
tation of adequate controls, many of which cross-check each other.

And the oversight function of the committee depends on the full
and complete reporting of information to it. Without full and accu-
rate information, an audit committee cannot function.

I have now read the Report of the Special Committee. What
comes across to me most clearly is that the controls the Board put
in place to monitor these transactions broke down. Enron manage-
ment, Arthur Andersen, the internal legal department, each had a
role in our systems and controls. The Report of the Special Com-
mittee sets forth many instances where they did not fulfill their
duty to us.

We put in place multiple controls involving numerous parties, be-
cause we are aware that one check may not be sufficient. We could
not have predicted that all controls would fail.

The Special Committee concludes that the Audit Committee and
the Board failed in their duties to oversee these transactions, and
tlllat we were insufficiently vigilant. I do not agree with that con-
clusion.

As the Special Committee found, the Board understood that
these were special transactions, and we reviewed the economic ben-
efits to Enron. We established numerous controls to ensure that
these transactions were properly structured, executed, reviewed,
and reported, and the Board reasonably believed that these con-
trols were adequate and would work.

The Board was entitled to rely on these controls. The successful
implementation of these controls turned on management’s and out-
side consultants’ thorough evaluation and review of these trans-
actions, and full reporting back to the Board.

As stated in the Report of the Special Committee, internal man-
agement and outside advisors did not raise concerns with the
Board, and they regularly assured us that the transactions had
been reviewed and that they were lawful and appropriate. It is now
clear that management and the outside consultants failed to dis-
close critical information about these transactions of which they
were clearly aware.

After reading the report, I would like to add that if even some
of the Board’s controls had worked as expected, I believe that we
c?iuld have addressed these issues and avoided this terrible trag-
edy.

Thank you very much.

[The prepared statement of Robert K. Jaedicke follows:]

PREPARED STATEMENT OF ROBERT K. JAEDICKE, CHAIRMAN, AUDIT COMMITTEE,
BOARD OF DIRECTORS, ENRON CORPORATION

Chairman Greenwood, Congressman Deutsch, and Members of the Subcommittee.
Good afternoon, and thank you for the opportunity to address the Subcommittee.

I am the Chairman of the Audit Committee of the Board of Directors of Enron
Corporation. I have held that position since the mid-1980s.Let me tell you about my
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background. I joined the faculty of the Stanford Graduate School of Busness in 1961.
I served as Dean of the Business School from 1983 until 1990. At that time, I re-
turned to the faculty of the Business School, and retired in 1992.

Throughout my tenure as Chairman of the Enron Board’s Audit Committee, I
have been committed to ensuring that it is an effective and actively functioning
body. Over the last few years, we undertook to review and strengthen our already
vigorous control systems. In 1999, we began a number of initiatives to ensure that
we remained a “best practices” Audit Committee. Throughout 2000 and into 2001,
our committee worked with Arthur Andersen to make certain we complied with the
recommendations of the Securities and Exchange Commission, the New York Stock
Exchange, and the Blue Ribbon Committee on Improving the Effectiveness of Cor-
porate Audit Committees. That effort culminated in February 2001, when the Audit
Committee finalized a new charter which was approved by the full Board. Through-
out that lengthy process, involving both Enron management and Arthur Andersen,
welimplemented a series of further refinements to our corporate policies and con-
trols.

The lifeblood of the work of any Audit Committee is the development and imple-
mentation of adequate controls, many of which cross check each other. And the over-
sight function of the Committee depends on the full and complete reporting of infor-
mf?tion to it. Without full and accurate information, an Audit Committee cannot be
effective.

I have now read the report of the Special Committee. What comes across to me
most clearly is that the controls the Board put in place to monitor these trans-
actions broke down. Enron management, Arthur Andersen, the internal legal de-
partment—each had a role in our systems of controls. The Report of the Special
Committee sets forth many instances where they did not fulfill their duty to us. We
put in place multiple controls involving of numerous parties, because we are aware
that one check may not be sufficient. We could not have predicted that all the con-
trols would fail.

The Special Committee concludes that the Audit Committee and the Board failed
in their duties to oversee these transactions, and that we were insufficiently vigi-
lant. I do not accept that conclusion. As the Special Committee found:

* The Board understood that these were special transactions and we reviewed their
economic benefit to Enron. We established numerous controls to ensure that
these transactions were properly structured, executed, reviewed, and reported,
and kthe Board reasonably believed that these controls were adequate and would
work.

e The Board was entitled to rely on these controls, and the successful implementa-
tion of these controls turned on management’s and outside consultants’ thor-
ough evaluation and review of these transactions, and fully reporting back to
the Board.

» As stated in the Report of the Special Committee, internal management and out-
side advisors did not raise concerns with the Board; regularly assured us that
the transactions had been reviewed and that they were lawful and appropriate.

e It is now clear that management and the outside consultants failed to disclose
critical information about these transactions of which they were clearly aware.

After reading the Report, I would like to add that if even some of the Board’s had
controls worked as expected, I believe that we could have addressed these issues
and avoided this terrible tragedy.

A. ROLE OF THE AUDIT COMMITTEE

There has been much written of late about the role of Audit Committees, and
about the performance of the Enron Audit Committee in this matter. I would like
to comment about what we are and what we are not. The Audit Committee’s func-
tion is one of oversight. Its responsibility is to receive reports from management and
the outside auditors, to review the adequacy of internal controls, and to oversee the
filing of financial statements. We do not work full time in this job. None of the mem-
bers of the Audit Committee is an employee of Enron. We do not manage the Com-
pany. We do not do the auditing. We are not detectives.

We held regular meetings, at which we received reports from a broad range of
management and Arthur Andersen. There is an entire body of accounting literature
known to Enron management and known to Arthur Andersen about the duties of
those two groups to provide information to the Audit Committee and ultimately to
the Board of Directors. We were entitled to rely on the representations made to us
about the appropriateness of the accounting for the partnerships, and the adequacy
of disclosure. We asked questions. We provided oversight, and set direction based
on the information we received. I respectfully submit that we did our job.



96

Arthur Andersen representatives attended each meeting of the Audit Committee.
At each meeting, they made reports to us about issues of interest or concern. Fur-
ther, it was my invariable practice to hold an executive session with the Arthur An-
dersen representatives, or at the very minimum offer one, where they could meet
with us without management present. Arthur Andersen was free to report to the
Committee any matters regarding the corporation and its financial affairs and
records that made the auditors uncomfortable, including; (1) whether the auditors
had had any significant disagreement with management; (2) whether the auditors
had full cooperation of management; (3) whether reasonably effective accounting
systems and controls were in place; (4) whether there are any material systems and
controls that need strengthening; and (5) whether Arthur Andersen had detected in-
stances where company policies had not been fully complied with. At each of these
sessions, Arthur Andersen was given the opportunity to meet privately with the
Committee outside the presence of management to discuss any of these matters. It
now appears that Arthur Andersen had significant concern about Enron’s financial
practices, at least as early as February 2001, but failed to raise those concerns with
the Audit Committee at that time.

Over the last several weeks, through disclosures by this Committee, the media,
and the Report of the Special Committee of the Board of Directors, I have learned
that within the management of Enron and within Arthur Andersen, there was sub-
stantial turmoil about the partnerships that are the subject of these hearings. For
example, until recently, I was unaware that:

e In February 2001, Arthur Andersen officials met and raised concerns about the
accounting for the partnerships;

e In the summer of 2001, an Enron in-house attorney was sufficiently concerned
about the partnerships that he consulted with a separate law firm;

* In September or early October 2001, Arthur Andersen retained outside counsel
and formed a consultative group regarding these partnerships;

e In October 2001, Arthur Andersen reportedly told a member of management of
Enron that Enron’s soon to be released earnings statement for the third quarter
of 2001 could be fraudulent and could bring SEC enforcement action.

Contrast what Arthur Andersen knew and was doing during at that time with
what it was telling the Audit Committee. In a February 12, 2001 Audit Committee
meeting, Arthur Andersen reported:

e That Arthur Andersen’s financial statement opinion for the 2000 financial state-
ments would be unqualified. The 2000 statements would cover the first full year
of existence of the LJM partnerships.

e That Arthur Andersen’s opinion on the company’s internal controls would be un-
qualified.

* That the use of structured transactions and mark to market accounting required
significant judgment, but Arthur Andersen did not suggest that anything about
the judgments being made was inappropriate.

» Arthur Andersen specifically reviewed with us the related party transactions, and
did not indicate any impropriety with the accounting.

In our October, 2001 Audit Committee meeting, Arthur Andersen told us that
there were no material weaknesses in our internal controls.

B. THE REPORT OF THE ENRON BOARD’S SPECIAL COMMITTEE

Much of the focus of the hearings this week has been on the Report of the Special
Investigative Committee, which was formed by Enron’s Board of Directors to exam-
ine Related Party transactions entered into by Enron Corp. The Committee’s inves-
tigation was both a thorough and impartial investigation into the transactions in
question.

In reading the report, I was deeply disturbed to learn of the marked lack of can-
dor of both company management and our professional advisers concerning these
transactions. The lifeblood of an effective Board is the ability to receive full and can-
did information by its outside advisors and management. It is clear now that sub-
stantial and critical information was in many instances concealed from the Board—
and in others was affirmatively misrepresented to us—by both company manage-
ment and its outside advisers. This lack of full disclosure severely undermined the
Board’s effectiveness and oversight ability. No Board can properly execute its duties
or make informed decisions without it.

I want to highlight two critical pieces of information about these transactions that
the Report concluded management did not reveal to the Board. First, the Special
Committee determined in its Report that many Enron employees never disclosed to
the Board that employees other than Andrew Fastow had acquired interests in, or
become parties to, additional Related Party transactions with Enron. This derelic-



97

tion of duty is a clear violation of the existing Code of Conduct applicable to all
Enron employees. Of equal importance, as the Report makes clear, is that other
Enron employees apparently knew about—but did not report to the Board—the ex-
istence of these undisclosed conflicts of interest. Neither the conduct of the employ-
ees who acquired these interests, nor the conduct of others who knew of it and failed
to tell the Board, is in any way excusable.

It is also apparent that Management’s lack of candor was not limited simply to
the non-disclosure of conflicting interests. According to the Report, many Enron em-
ployees believed that particular transactions with the LJM entities were unfair to
Enron, were an improper effort to manipulate the company’s financials, or were not
properly being disclosed in Enron’s proxy statements and financial disclosures.
These are serious issues, and the Board was entitled to have them brought to its
attention. These officers and employees may have made their objections known to
other management, but that does not excuse their failure to bring these problems
to or to notify properly the Board so that it could address them. This marked dis-
regard for the Company’s best interests—and for the Board’s directives—is deeply
disturbing.

With respect to the various transactions that were the subject of the Special Com-
mittee Report, I would like to make a few comments about what the Board did, why
we did it, and what we knew at the time. I want to first address the current criti-
cism directed at Enron’s use of widely-accepted and well-established off balance
sheet financing or special purpose vehicles to raise money. This practice is per-
mitted by the accounting rules (if structured correctly). Many companies use off-bal-
ance sheet financing every day. Enron’s extensive use of off-balance sheet financing
was widely known and well-publicized.

Now, let me begin with the earliest Enron transaction at issue, which was in 1997
and involved an entity called Chewco.

1. Chewco

The Chewco transaction was part of Enron’s restatement of its financial state-
ments last November, when it was determined by Enron and Arthur Andersen ac-
countants that Chewco was a related party that did not satisfy the accounting rules
which permit an entity to remain unconsolidated. When the Board learned last fall
that Chewco did not satisfy the SPE rules and Enron’s financial statements had to
be restated because of it, we were shocked. I do not recall the Board ever being
made aware that Chewco was an affiliated transaction until last fall, and the Spe-
cial Committee apparently found no evidence of anyone informing the Board of this
critical fact.

The Board had relied on senior management and its external advisers, including
Arthur Andersen and Vinson & Elkins, to structure and account for the Chewco
transaction. The Board had no reason to question the accounting for the Chewco
transaction because, as far as the Board knew, Chewco was entirely unaffiliated
with Enron, and Enron’s internal and external auditors would ensure that it was
properly accounted for.

Yet these internal and external controls failed to bring to the Board’s attention
the critical fact that Michael Kopper, an Enron employee, had a interest in Chewco.
To the contrary, the representation made to the Board was that Chewco was a com-
pletely unaffiliated third party. Those presenting this transaction in 1997 had to
know this was untrue, and they had an obligation under Enron’s Code of Conduct
to disclose Mr. Kopper’s involvement to the Board. According to the Special Com-
mittee Report, they did not. Had they done so, I am confident that we would have
taken appropriate steps to avoid what ultimately happened.

2. LIM

With the benefit of hindsight, the Report of the Special Committee concludes that
the presence of extensive, Board-initiated controls over the LJM transactions should
have signaled that the LJM structures should never have been approved from the
outset. I disagree with this conclusion

As noted in the Report, LIM1 and LJM2 were presented to the Board as having
significant benefits to Enron. The Office of the Chairman determined that the LJM
structure—with Mr. Fastow as the general partner of the LJMs’ would not adversely
affect the interests of the company. Senior management discussed with the Board
the very real and substantial benefits to Enron of such a structure. The Board
thought, based upon these presentations, that the LJM partnerships offered real
business benefits to Enron that outweighed the potential risks. Even today, the Spe-
cial Committee recognizes—as did the Board when it approved the LJM structure—
that significant and legitimate economic benefits were presented to justify why Mr.
Fastow should be permitted to assume the role that we ultimately permitted him
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to assume. The Special Committee can disagree with the Board’s weighing of the

benefits and potential risks of the LJM structure, but it cannot fairly be character-

ized as a decision that the Board was not entitled to make.

I first want to note that the Board did not waive Enron’s Code of Business Con-
duct when it approved Mr. Fastow’s participation in LJM. Mr. Fastow was at all
times bound by Enron’s Code of Conduct, as well as its Code of Ethics, and Mr.
Fastow always owed a fiduciary duty to act in the best interests of Enron Corpora-
tion. That Code of Conduct allows a senior officer to participate in a transaction in
which he has a conflict of interest with Enron if the Office of the Chairman deter-
mines that this would not adversely affect the interests of the Company. Mr. Fastow
was allowed to participate in LJM because the Office of the Chairman made such
a determination, and the Board ratified it. This action had no affect whatsoever on
Mr. Fastow’s obligation to comply with all other requirements of Enron’s Code of
Business Conduct and its Code of Ethics as a senior officer and fiduciary of Enron,
including the requirement that all LJM transactions be on terms fair to Enron and
in its best interests

In addition, the Board was certainly aware of the problems that could result from
Mr. Fastow transacting business with Enron as the general partner of LJM. That
is why the Board put in place an added layer of strict controls specifically for trans-
actions between Enron and LJM. The controls established for LJM include the fol-
lowing:

1. Enron and LJM had no obligation to do business with each other.

2. Enron’s Chief Accounting Officer, Mr. Fastow’s equal in the corporate structure,
was to review and approve any transactions.

3. Enron’s Chief Risk Officer, also Mr. Fastow’s equal in the corporate structure,
was to review and approve any transactions.

4. Jeff Skilling, President and Chief Operating Officer, and Mr. Fastow’s superior,
also was to review and approve any transactions.

5. Arthur Andersen was involved from the beginning in structuring and accounting
for these transactions to ensure that they were done properly.

6. Once a year the Audit Committee reviewed the transactions that had been com-
pleted in the prior year.

7. An LJM Approval Process Checklist was to be filled out to ensure compliance
with the Board’s directive for transacting with LJM, including questions regard-
ing alternative sales options, a determination that the transaction was con-
ducted at arms-length, and review of the transaction by Enron’s Office of the
Chairman, Chief Accounting Officer and Chief Risk Officer.

8. Enron employees who reported to Mr. Fastow were not permitted to negotiate
with LJM on behalf of Enron.

9. The Commercial, Legal and Accounting departments of Enron Global Finance
were to monitor compliance with the procedures and controls, and were to regu-
larly update the Chief Accounting and Risk Officers.

10. Mr. Fastow was not relieved of his fiduciary duties to Enron.

11. The Office of the Chairman or the Board could ask Mr. Fastow to resign from
LJM at any time.

12. Mr. Skilling was to review Mr. Fastow’s economic interest in Enron and LJM.

13. Enron’s internal and outside counsel were to regularly consult regarding disclo-
sure obligations concerning LJM, and were to review any such disclosures.

These are extraordinary controls. The Audit Committee was repeatedly assured
by senior management and by Arthur Andersen that these controls were being fol-
lowed. The Board was told, and had every reason to believe, that Jeff Skilling,
Enron’s President and Chief Operating Officer at the time, Richard Causey, Enron’s
Chief Accounting Officer, Richard Buy, Enron’s Chief Risk Officer, and Arthur An-
dersen, Enron’s auditor, were ensuring that the Board’s policies were followed and
that any transactions with LJM were fair to Enron and properly accounted for. The
Board relied on Enron’s accounting staff, external auditors and legal counsel to en-
sure the accuracy of Enron’s disclosures in its proxy and financial statements. Un-
fortunately, it is now clear that our reliance—while reasonable and expected—was
misplaced.

Despite the existence of these controls, the Special Committee has found that nu-
merous critical and troubling facts about LJM1 and LJM2 do not appear to have
been brought to the attention of the Board or the Audit Committee, even though
LJM was generally discussed at almost every meeting and there was a formal pres-
entation and review once a year to the Audit and Finance Committees. Some of the
facts about LJM that the Special Committee found appear to have been concealed
from the Board are:
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1. As with Chewco, the Board did not know that Michael Kopper was involved in
LJM. According to the Report, the Private Placement Memorandum—which was
reviewed by Enron’s in-house lawyers and by Vinson & Elkins—indicates that
Michael Kopper would be involved in managing LJM’s day-to-day activities.
Both Enron’s in-house lawyers and Vinson & Elkins, Enron’s outside counsel,
apparently reviewed this memorandum, but failed to inform the Board of what
they learned.

2. The Board was not informed of and did not approve any other Enron employees—
besides Mr. Fastow—working for or having a financial interest in LJM. It turns
out that a number of other employees—in violation of the Enron Code of Con-
duct—did work for or took a financial interest in LJM.

3. The Board was not told that Enron sold seven assets to LJM1 and LJM2 in the
third and fourth quarter of 1999, and then turned around and repurchased five
of those seven assets after the financial reporting period closed. I do not believe
any of those repurchase transactions were presented to the Board for review.

4. The Board was not told that Enron agreed to protect LJM from losses on any
of its transactions with LJM.

5. The Board was not told that the requirement that only employees who did not
report to Fastow could negotiate with LJM on behalf of Enron was ignored.

6. In early 2001, the Board was not told that the Raptor transactions were several
hundred million dollars undercapitalized, or that management therefore in-
tended to restructure those transactions requiring issuance of some 800 million
additional shares of Enron stock.

7. Finally, the senior management and external advisors of Enron, on whom the
Board relied for information, never reported to the Board that any of the LJM
transactions were unfair to Enron, involved questionable terms, or violated any
accounting rules. Instead, the Board and the Audit Committee were regularly
told by those who had no personal stake in LJM that all of the controls were
functioning properly, and that all of the transactions being done were properly
accounted for, were at arms length and were fair to Enron.

The Report itself makes clear that the controls established by the Board were not
adequately executed, and important information was affirmatively concealed from
the Board. The Audit Committee reviewed all of the LJM transactions with Enron’s
Chief Accounting Officer each year, in the presence of Arthur Andersen, and was
assured that all of the transactions were done at arms length and were fair to
Enron. The Board and the Audit Committee had no reason not to trust the assur-
ances they received.

Some now contend that we should have spent more time, and asked more ques-
tions. I can assure you that the controls and the transactions were given more than
just a superficial review. Furthermore, they were reviewed by two committees. Con-
sidering the amount and seriousness of information that was concealed from us and
misrepresented to us, I am not confident as I sit here today that we would have
gotten to the truth with any amount of questioning and discussion. Nobody seems
to be saying that they did not have an opportunity to inform us about the problems
with Enron’s related party transactions. They had plenty of opportunity to tell us
the complete truth, we imposed numerous controls that required them to report to
us fully and honestly—but they chose not to do so.

The Report recognizes that a Board of Directors can fulfill its duty to act with
due care either “through one of its Committees or through the use of outside Con-
sultants.” The Board was, as the Report notes, repeatedly assured by its outside
auditors, Arthur Andersen, that all of the Related Party transactions were on fair
terms consistent with those available to Enron from Third Parties. Importantly, this
was an audited representation by Arthur Andersen—and was made to the Board
even in the face of significant, and undisclosed, internal concerns at Arthur Ander-
sen that the transactions were not in fact on arms’ length terms. During the rel-
evant period I cannot remember Arthur Andersen expressing any concerns to the
Board about the fairness or legitimacy of any of the related party transactions. In-
stead, Arthur Andersen repeatedly assured the Board, and specifically the Audit
Committee, that it had reviewed the structuring of the transactions and that it was
being proactive with respect to the accounting issues involved. For example, Arthur
Andersen made the following assurances to the Board:

1. In October 1999, when LJM2 was approved, Arthur Andersen assured the Audit
Committee that it had spent considerable time during the third quarter review-
ing a joint venture Enron was forming to assist in monetizing investments.

2. In presenting LJM2 to the Finance Committee in October 1999, senior manage-
fIlrlent di}?cussed the fact that Arthur Andersen had reviewed LJM2 and were
ine with it.
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3. In May 2000, Arthur Andersen reported to the Audit Committee that Enron’s re-
lated party transactions were a high priority area, that Arthur Andersen would
be spending additional time specifically on Enron’s structured transactions and
hedging vehicles, and that Arthur Andersen gets involved in these structures
at the front end to discuss applicable accounting issues.

4. In December 2000, Arthur Andersen reported to the Audit Committee that there
were no significant audit adjustments to be made, no disagreements with man-
agement and no significant difficulties encountered during the audit.

Arthur Andersen often mentioned that Enron was utilizing highly complex struc-
tured transactions that required significant judgment in the application of the ac-
counting rules. Arthur Andersen assured us that they were working with their ex-
perts in Chicago to make sure that Enron properly accounted for those transactions.

All the time that Arthur Andersen and senior management were assuring the
Board that the controls were all being followed and the transactions were being
done at arms length and were fair to Enron, many of the controls were in fact being
completely ignored. Perhaps the most egregious example of this occurred in and
around February 2001. According to the Report, sometime in the first quarter of
2001 it became clear to Enron management that the Raptor vehicles were no longer
creditworthy. That meant that Enron was in danger of having to take an enormous
charge to earnings. Senior management, however, did not come to the Board with
this extremely serious problem. At the same time, Arthur Andersen held an internal
meeting involving Houston and Chicago management on February 5, 2001, in which
they discussed the fact that they had serious concerns about Enron’s accounting.
The next week, however, when Arthur Andersen came to meet with the Audit Com-
mittee, the Report concludes that they did not mention even a single concern to us.
Instead, Arthur Andersen simply reported that their financial statements opinion
would be unqualified, there were no significant accounting adjustments, there were
no disagreements with management and that their opinion on Enron’s internal con-
trols would be unqualified and no material weaknesses had been identified.

We now know that the Raptors were underwater by hundreds of millions of dol-
lars in early 2001, and nobody brought that to the immediate attention of the Board
or the Audit Committee. Instead, senior management entered into a transaction to
provide $800 million of Enron stock in an attempt to prop up the failing Raptor
structures. The Board was not told about this transaction at the time. I agree with
the Report’s conclusions that Arthur Andersen “failed to provide the objective ac-
counting judgment that should have prevented these transactions from going for-
ward.” (Report, p. 24-25).

C. FINDINGS OF THE SPECIAL COMMITTEE REPORT

The Report clearly recognizes that the controls implemented by the Board were
“a genuine effort by the Board to satisfy itself that Enron’s interests would be pro-
tected.” (Report, p. 156). Importantly, as I have discussed, had the controls been ad-
hered to—in particular the requirements that the terms be fair to Enron and ob-
tained at arms’ length—none of the transactions criticized in the Report would, or
should, have occurred. Under no circumstances should it ever have been the case
that LJM was guaranteed that it would never lose money. (Report, p. 135) Under
no circumstances should a transaction have been approved that offered LJM2 the
“internal rates of return on the four Raptors of 193%, 278%, 2500% and a projected
125%.” Report, p. 128) These returns were “far in excess of the 30% annualized rate
of return described in the May 1 2000 Finance Committee”—but none of the Enron
employees who knew these facts disclosed them to the Board. (Report, p. 128-29)
The Board cannot be faulted for failing to act on information that was withheld from
it, nor can it be faulted for failing to respond to information that was affirmatively
misrepresented to it. (Report, p. 156-58).

I agree with the Report’s conclusion that “[t]he evidence available to us suggests
that Andersen did not fulfill its professional responsibilities in connection with its
audits of Enron’s financial statements, or its obligation to bring to the attention of
Enron’s Board (or the Audit or Compliance Committee) concerns about Enron’s in-
ternal controls over the related-party transactions.” (Report, p. 20) By necessity,
Boards of Directors must rely—and the law allows them to rely—on outside advisers
who are hired by the Board and owe their duties to the Board. As the Report found,
Enron’s Board of Directors “reasonably relied on the professional judgment of Ar-
thur Andersen concerning Enron’s financial statements and the adequacy of internal
controls. Andersen failed to meet its responsibility in both respects.” (Report, p. 25)
The Report’s additional findings about Andersen’s inexcusable failure to fulfill its
professional duties include the following:
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e “It is particularly surprising that the accountants at Andersen, who should have
brought a measure of objectivity and perspective to [the transactions] did not
do so...and there is no question that Andersen accountants were in a position
to understand all the critical features of the Raptors and offer advice on the ap-
propriate accounting treatment...Indeed, there is abundant evidence that An-
dersen in fact offered Enron advice at every step, from inception through restruc-
turing and ultimately to terminating the Raptors. Enron followed that advice.”
(Report, p. 132) (emphasis added)

* “Enron’s outside auditors supposedly examined Enron’s internal controls, but did
not identify or bring to the Audit Committee’s attention the inadequacies in
their implementation.” (Report, p. 148).

e “The Board was entitled to rely on assurances it received that Enron’s internal
accountants and Andersen had fully evaluated and approved the accounting
treatment of the [Raptor] transaction...The involvement of Enron’s internal ac-
countants, and the reported (and actual) involvement of Andersen, gave the Fi-
nance Committee and the Board reason to presume that the transaction was
proper. Raptor was an extremely complex transaction, presented to the Com-
mittee by advocates who conveyed confidence and assurance that the proposal
was in Enron’s best interests. (Report, p. 156-18)

e “The Board appears to have reasonably relied upon the professional judgment of
Andersen concerning Enron’s financial statements and the adequacy of controls
for the related-party transactions.” (Report, p. 25)

These statements establish, as the Report acknowledges, that the Board could and
did discharge its obligations to understand and evaluate these transactions “through
its Outside Consultants,” Arthur Andersen. That Andersen, in the words of the Re-
port, “failed to meet its responsibilities in both respects” cannot be laid at the feet
of the Board.

II. CONCLUSION

The Board recognizes that these transactions had catastrophic consequences for
Enron—in an environment already made difficult by investments that were other-
wise performing poorly in its broadband, retail energy and water businesses. In ret-
rospect, and with the knowledge of the duplicity of its employees and the failures
of its advisers, the Board deeply wishes that it had never agreed to these trans-
actions. The Board, however, did not—and could not—have foreseen that significant
information about these transactions would be withheld from it.

The Board cannot be faulted for failing to respond to information that was con-
cealed from them, or that was actively misrepresented to them. It is not accurate
to suggest that the Board “did not effectively meet its obligation with respect to the
LJM transactions” when the record is replete with evidence that—without Board ap-
proval—the most senior management of Enron was willing to enrich itself at com-
pany expense, to deceive the Board and to disregard its fiduciary obligations of can-
dor to the Company and its shareholders. Indeed, it seems evident—from a review
of the Chewco, Raptor and Southhampton transactions—that no amount of process
or oversight would or could have prevented the actions of these employees.

Of equal importance, there is absolutely no suggestion that the Board was in any
way personally interested in these transactions. The Board acted at all times with
a good faith belief that these transactions—though they presented risks—were in
the company’s best interests and were being carefully structured and reviewed by
internal and external professionals to ensure that they were done properly.

Finally, the Board did consider these transactions carefully, attended to the risks
created by Mr. Fastow’s conflict of interests, and was repeatedly assured by com-
pany management and by the company’s advisers that these transactions were ap-
propriate and in the Company’s best interests. While others may differ with that
business judgment, it is incorrect to imply that the Board’s decision to authorize the
transactions was reached carelessly or without considered attention to, and good
faith reliance upon, the information made available to us at the time. This is the
proper role of a board of directors—but it simply was not adequate to prevent the
deliberate and improper actions of certain of the Company’s employees.

What happened at Enron has been described as a systemic failure. As it pertains
to the Board, I see it instead as a cautionary reminder of the limits of a director’s
role. We served as directors of what was then the seventh largest corporation in
America. Our job as directors was necessarily limited by the nature of Enron’s en-
terprise—which was worldwide in scope, employed more than 20,000 people, and en-
gaged in a vast array of trading and development activities. By force of necessity,
we could not know personally all of the employees. As we now know, key employees
whom we thought we knew proved to be dishonest or disloyal.
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The very magnitude of the enterprise requires directors to confine their control
to the broad policy decisions. That we did this is clear from the record. At the meet-
ings of the Board and its committees, in which all of us participated, these questions
were considered and decided on the basis of summaries, reports and corporate
records. These we were entitled to rely upon. Directors are also, as the Report recog-
nizes, entitled to rely on the honesty and integrity of their subordinates and advis-
ers until something occurs to put them on suspicion that something is wrong.

We did all of this, and more. Sadly, despite all that we tried to do, in the face
of all the assurances we received, we had no cause for suspicion until it was too
late.

Thank you.

Mr. GREENWOOD. Thank you, Mr. Jaedicke.

Mr. Winokur, do you have an opening statement?
Mr. WINOKUR. Yes, sir.

Mr. GREENWOOD. You are recognized, sir.

TESTIMONY OF HERBERT S. WINOKUR, JR.

Mr. WINOKUR. Chairman Greenwood, Congressman Deutsch, and
members of the subcommittee, good afternoon, and thank you for
the opportunity to address this group.

My name is Herbert S. Winokur, Jr. I am Chairman of the Fi-
nance Committee of the Board of Directors of Enron, and have held
that position for several years. I have been a Board member since
the mid 1980’s. I also was a member of the Special Investigative
Committee of the Board, which issued what has become known
now as the Powers report.

Let me keep my opening remarks brief. The recent events involv-
ing Enron weigh heavily on me as they do on many people. I have
given them much thought. Beyond anything else, I deeply regret
the impact that Enron’s decline has had on the lives of so many
people—our employees and our shareholders.

Like you and many others, I have been searching for expla-
nations, answers, and lessons. I volunteered to be on Enron’s Spe-
cial Committee, the Board’s Special Committee, because I wanted
to find out what happened, what went wrong.

You all have read the Powers report that resulted. It is the prod-
uct of an intense effort to get to the bottom of many questions sur-
rounding the related party transactions. The other directors on the
Special Committee—Dean Powers and Ray Trobe—and our legal
and accounting advisors, essentially were strangers to Enron before
the committee commenced its investigation. I want to thank them
and commend them for undertaking the task and for their efforts
and long hours.

My role in the committee was unique. As a Director of Enron
during the period investigated, my performance, and that of my fel-
low directors, was part of what was being reviewed. For this rea-
son, as the report states, I did not participate in that part of the
report relating to its assessment of the Board. I think it is clear
from the report that it was no whitewash on any front.

As a Board member, I am deeply disturbed by what the inves-
tigation revealed. The report makes clear that those in manage-
ment on whom we relied to tell us the truth did not do so. Al-
though I bear them no ill will, it appears that the outside experts
at Arthur Andersen and Vinson & Elkins failed us and their pro-
fessions as well.
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We, too, have been criticized for approving these transactions
and for failing in our duties to oversee these relationships. Those
criticisms have hit us hard, because I firmly believed at the time,
and believe today, that the Board made a reasonable business judg-
ment to permit Mr. Fastow to serve in these partnerships for one
reason and one reason only. Based on the information presented to
us and on the advice of our outside auditors and lawyers, we be-
lieved those transactions would be in the best interest of Enron
and its shareholders.

In the superheated environment surrounding the collapse of
Enron, and in the face of the Powers report, I must, therefore, re-
spectfully disagree with some aspects of the report relating to the
Board’s performance and corporate governance principles. What are
these principles?

The reality in the modern corporation is that directors cannot,
and are not expected to, manage a company on a day-to-day basis.
Rather, to be a director is to direct. As directors, our role was to
form general corporate policy and approve Enron management’s
strategic goals.

We were required to do so on an informed basis, in good faith,
and in the honest belief that the actions we took were in the best
interest of Enron. In reaching our decisions, we are entitled—and
the Powers report concurs—to rely on the information we received
from management and our outside experts, such as Arthur Ander-
sen and Vinson & Elkins that we believed to be honest and reli-
able.

The report makes clear that the directors were acting in good
faith when we approved these transactions. We had no personal in-
terest in them, and we honestly believed that these transactions,
though not without risk, were in the best interest of Enron share-
holders. With the benefit of hindsight, the report criticizes our deci-
sion, but our business decision can only be evaluated based on the
facts known to us at the time when we made it.

In this regard, I think the following points are important. First,
as a Board, we were told by management and believed that this ar-
rangement offered substantial benefits to the company and its
shareholders in terms of supplying an entirely optional, quick, and
efficient source of capital for Enron. We were told that our counsel
and Arthur Andersen concurred in the judgment that the struc-
tures were appropriate.

We recognized the risk of having Mr. Fastow involved in a trans-
action with Enron and put in place supplemental controls to man-
age those risks. I will mention two of those today.

The Chief Risk Officer, Mr. Buy, and the Chief Accounting Offi-
cer, Mr. Causey, were to review each LJM transaction independ-
ently to ensure that they were fair to Enron and on arms length
terms.

Second, Mr. Fastow remained a fiduciary to Enron under the
code of conduct. He, therefore, was required at all times to put
Enron’s interest ahead of his own. The basic controls already in
place at Enron remained as well. The transaction approval process
required Board approval of all transactions in excess of $75 million.
Had this control been followed, the Raptor III and Raptor recapital-
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ization transactions, which the Powers report says were concealed
from the Board, could never have occurred.

The code of conduct which prohibited related party transactions
without the approval of the CEO remained in effect as well. Had
this control been followed, neither the Chewco nor the
Southhampton transactions, both of which also were concealed
from the Board, could not have occurred. Neither of the trans-
actions could have occurred.

Third, the regular credit risk reports we received in the Finance
Committee should have informed us of the credit problems at
Raptor. Mr. Buy knew this, but at no time that I can identify did
any LJM transaction appear on our top 25 credit exposures list,
even though the credit risk in these transactions, as we now
learned, was massive and should have been disclosed.

Next, Arthur Andersen’s responsibility to audit our financial
statements, and the disclosure of related party matters, should
have, but did not, reveal to the Board another fact that we did not
know—that a number of investments were repeatedly being sold to
and then repurchased from LJM.

Finally, Arthur Andersen’s internal controls audit should have
revealed all of these transactions to us, as they were all trans-
actions to which existing or enhanced controls applied. I still do not
understand why over a period of years Arthur Andersen did not tell
either the Audit Committee or the Board that the controls we had
put in place were not being followed.

The Powers report was an important first step in understanding
what happened at Enron. We, as the Board, commissioned that re-
port in an effort to get at the truth. As Board members, Dr.
Jaedicke and I are here today to continue our dialog with you and
the American people about what happened at Enron and how it can
be prevented in the future.

I thank the committee for inviting us here today and look for-
ward to a productive discussion of these important issues. Thank
you.

[The prepared statement of Herbert S. Winokur, Jr. follows:]

PREPARED STATEMENT OF HERBERT S. WINOKUR, JR., CHAIRMAN, FINANCE
COMMITTEE, BOARD OF DIRECTORS, ENRON

Chairman Greenwood, Congressman Deutsch, and Members of the Subcommittee.
Good afternoon, and thank you for the opportunity to address the Subcommittee.

I am the Chairman of the Finance Committee of the Board of Directors of Enron.
I have held this position for several years.

I. INTRODUCTION

On October 16, 2001, Enron announced that it was taking a $544 million after-
tax charge against earnings related to transactions with LJMZ2, a partnership cre-
ated and managed by Enron’s CFO, Andrew Fastow. On the same day Ken Lay an-
nounced at an analysts’ meeting that, in connection with the same transactions, it
would take a $1.2 billion non-cash reduction to shareholder equity. Two weeks later,
in order to learn how these losses had been incurred, the Board of Enron Corp. ap-
pointed a Special Investigative Committee. At that time, we committed to make
public the results of that investigation. We did so on Saturday, when the Board au-
thorized the release of a 217 page report detailing the Committee’s investigations
and findings.

I must tell you that I, as a member of the Special Investigative Committee and
more generally as an independent member of the Board, have been deeply disturbed
by what the investigation revealed. The Report makes clear that those in manage-
ment on whom we relied to tell us the truth did not do so. The outside experts at
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Arthur Andersen and at Vinson & Elkins failed us, and their professions, as well.
We, too, have been criticized for approving these transactions and for failing in our
duties to oversee these relationships. Those criticisms have hit us hard, because I
firmly believed at the time—and believe today—that the Board made the business
judgment to permit Mr. Fastow to serve in these partnerships for one reason and
one reason only: Based upon the information presented to us, and upon the advice
of our outside auditors and lawyers, we believed these transactions would be in the
best interests of Enron and its shareholders. That this turned out to be untrue has
been devastating to all of us.

I volunteered to serve on the Special Investigative Committee because I wanted
to find answers to why this occurred. The Committee’s Report was an important
first step in that process, but it was only a step. This is our next step. Dr. Jaedicke
and I are here today, voluntarily, to continue to share with the members of this
Subcommittee what we now know about what happened at Enron.

We come here, of course, as independent members of a corporate board of direc-
tors. The reality in the modern corporation is that directors cannot, and are not ex-
pected to, manage a company on a day to day basis. Rather, to be a director is to
direct. As directors, our role was to form general corporate policy and to approve
Enron management’s strategic goals. We were required to do so on an informed
basis, in good faith and in the honest belief that the actions we took were in the
best interest of Enron. We then delegated to the company management and its out-
side advisors the responsibility to carry out our directions. Importantly, an informed
decision to delegate responsibility is as much an exercise of business judgment as
any other.

The Report makes clear that the directors were acting in good faith when they
approved these transactions. It also recognizes that we as a Board held an honest
belief that these transactions—although not without risk—were in the best interests
of Enron’s shareholders. The Report acknowledges that this was our independent
business judgment, formed in consultation with outside experts from Arthur Ander-
sen and Vinson Elkins, on which we were—and are—entitled to rely. With the ben-
efit of hindsight, my colleagues on the Special Committee, without my participation,
disagree with some of the decisions made by the Board, but they offer no suggestion
that the Board did not act honestly and in good faith in approving these structures.

The Report questions whether we acted on an informed basis and suggests that
we failed properly to oversee these transactions after they had been approved. I re-
spectfully disagree. It is unfair to suggest we were uninformed simply because it has
now become apparent that we were deceived. Our business decision can only be
evaluated based upon the facts known to us at the time we made it. I am prepared
today to answer questions both about the decisions we made, the controls we put
in place, and the information we received, so that you and the public will under-
stand that we sought to fulfill our duty while using what was our best business
judgment.

A number of senior Enron employees, we now know, did not tell us—the full
truth. Our accountants at Arthur Andersen, and our lawyers at Vinson & Elkins,
we now know, did not provide good advice to us. The related party arrangements
were terribly abused. I feel, however, that the tragedy of Enron’s bankruptcy might
well have been avoided if the controls we put in place had been followed as we in-
tended, and if the important transactions about which we were not informed had
not occurred. But I assure you that my colleagues and I, at the time, did our best
to understand the risks and benefits involved in permitting Mr. Fastow to become
the general partner of the LJM partnerships.

With that in mind, I would like to turn to a general discussion of three areas.
The first is to describe how the Enron Board of Directors went about discharging
its obligations to act in the company’s best interests. The second summarizes the
controls we had put in place—both generally and specifically with regard to these
transactions—to contain and measure accurately the risks and rewards of Enron’s
business activity. Finally, I would like to discuss the specific circumstances in which
we approved the LJM structures and—of equal importance—will share with you the
important facts that were concealed from us at the time.

II. DISCUSSION

A. Enron’s Management Direction

Enron’s Board of Directors was composed of 12 independent directors and two in-
side directors, Kenneth Lay and Jeffrey Skilling. Many had advanced degrees. Oth-
ers have significant government and regulatory experience. Still others are the
heads of major corporate and non-profit organizations. My colleagues on the Board
are highly accomplished in their fields, are highly intelligent, and, I believe, highly
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ethical as well. As a Board, we worked well as a unit to help move Enron forward
into a new business environment characterized by increased globalization of invest-
ment, rapid regulatory and technological change, and increased sophistication in the
capital markets.

To some extent, as now has been learned, by early 2001 Enron’s reach had exceed-
ed its grasp. Business decisions that made sense at the time, such as the building
of an extensive broadband network, or Enron’s entry into developing markets
abroad, did not work out. Other broadband companies, such as Level 3 and Qwest,
have experienced severe declines in the price of their stock as the demand for band-
width dried up. Global Crossing, another broadband company, is—like Enron—in
bankruptcy. Our initiatives in power and water deregulation abroad were also less
productive than we believed they would be. But companies such as AES also have
seen significant declines in their stock prices. At the time, however, Enron’s expan-
sions were hailed in the media as brilliant initiatives. Over the decade of the 1990’s,
Enron became the dominant company in providing electricity and gas to customers
around the world.

I raise this to make an important point. Enron, as a company, took a number of
business and financial risks. These risks were disclosed in our Form 10-Ks. They
were also recognized by the analysts and rating agencies who followed the company.
To suggest otherwise is to ignore the disclosed, and well-publicized facts about
Enron and its business strategy.

B. Enron’s Internal Controls

Although the Company took risks, it also took careful steps to monitor and con-
tain those risks. Enron had a significant risk management function called “Risk As-
sessment Control.” Under the leadership of Rick Buy, this department employed
over 100 people whose responsibility it was to measure the risks of Enron’s trading
operations, to assess the valuation of its assets and approve the valuation of con-
tracts and assets, and to assess the credit-worthiness of Enron’s trading
counterparties—including the LJM entities.

The Finance Committee met regularly five times per year for 1%2-2—hours typi-
cally the afternoon before each regular Board meeting. Our formal responsibilities
were to recommend to the Board Enron’s financial policies and to monitor its finan-
cial affairs. In that capacity, we received regular reports concerning proposed trans-
actions, various credit ratios, Enron’s value at risk modeling—which was an assess-
ment of the unrealized risks of its trading operation—its liquidity, measures of bor-
rowing cost and risk from capital markets, and its balance sheet. The Board’s efforts
to monitor Enron’s risk activities were highly successful.

We also were available to management, when asked, to review possible pending
transactions. On several occasions, management informally proposed and later with-
drew large investment opportunities from consideration when committee members
expressed their disapproval.

Of equal importance, our attention to risk control and the questions asked at pres-
entations to the Board enabled us to identify and ask management to remedy prob-
lems within the risk management activities of an Enron retail power subsidiary,
EES. As has been discussed in the press, the Board acted to remedy these problems
when they were detected. Enron consolidated the risk management functions of the
retail unit into that of the larger wholesale division—and disclosed the resulting re-
statement of results in the Form 10Q for the first Quarter of January 2001.

In addition to the Risk Assessment Control procedures, the Board implemented
transaction approval controls. These included both general controls and additional
controls specific to the LIM transactions.

Enron’s general transaction approval process incorporated written presentations
and various levels of required executive approvals. The written presentation was in
the form of a Deal Approval Sheet, called a DASH. The DASH set out, in detail,
the economic basis of significant transactions by Enron. It required the business
unit to set out the merits and risks of any proposed investment, to explain its stra-
tegic purpose for Enron, to discuss its funding sources and to set out its projected
returns. Depending upon the size of a given transaction, approvals at various levels
were required. In the time frame at issue for the LJM transactions, new business
in an amount greater than $25 million required Board approval. Below that level,
at various breakpoints, approvals were required from the CEO or the business unit
heads. Investments of between $25 million and $75 million required the approval
of the Office of the Chairman. Investments in existing businesses above a $75 mil-
lion threshold required the approval of Enron’s Board.
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C. Special Controls for the LJM Partnerships

Even before the LJM matters were brought to the Board, Enron maintained a
code of conduct for its employees, which required annual certification as to their
compliance.

In addition to the regular deal approval process and the code of conduct, we im-
posed specific controls related to the LJM transactions. These controls were exten-
sive and robust. They included a requirement that both the Chief Accounting Offi-
cer, Rick Causey, and the Chief Risk Officer, Rick Buy, review and approve the mer-
its of each transaction to be sure the terms were fair to Enron, were negotiated at
arms’ length, and that the accounting treatment was correct. Under the Code of
Conduct, and under the procedures we implemented, each transaction also required
a separate approval from the CEO or his delegate before it could proceed. That ap-
proval should not have been given to any transaction that was not absolutely fair
to Enron and in its best interest. Approval was also required from internal and ex-
ternal legal counsel and from our external auditors, Arthur Andersen. Specific addi-
tional disclosure requirements as mandated by the SEC were subject to Andersen’s
and Vinson & Elkins’ review, as well.

An additional structural control we imposed was that transactions with LJM were
entirely optional. The business unit heads—whose compensation and incentives
were outside Mr. Fastow’s control—had every incentive to maximize the value they
received in any sale of their assets. Unless they truly believed that a transaction
was in the best interest of the company, there was no reason for them to do busi-
ness with LJM, because it would directly, and adversely, affect their compensation
if they failed to maximize Enron’s value.

We also required the Office of the Chair to remain in control of Mr. Fastow’s par-
ticipation. This was important because Mr. Fastow explicitly acknowledged that he
remained a fiduciary to Enron. In order to ensure that this duty was honored,
Messrs. Skilling and Lay were given the authority to require Mr. Fastow to resign
at any time from his involvement with LJM. Mr. Skilling also was charged with the
responsibility to supervise Mr. Fastow’s involvement, to make sure it did not become
a disruption to the company and to ensure that his compensation from the LJM
transactions was moderate. Mr. Skilling reported to us that he was discharging
these obligations; it now appears that he did not do so.

There is no doubt that senior management, our outside accountants, and lawyers
who were involved in these transactions understood these requirements. In fact,
Enron created an additional and special LJM Deal Approval sheet specifically to
verify that each and every LJM transaction complied with the internal controls that
the Board had imposed. These requirements, like the regular transaction approval
requirements, applied at all times to the LJM transactions, and the responsible peo-
ple at the Company and Arthur Andersen knew this. We were repeatedly assured
by both management and Andersen and Vinson & Elkins that these internal con-
trols were being followed, that the transactions were indeed at arms’ length and fair
to Enron and that the company was realizing real and legitimate economic benefit
from these transactions.

I describe the Risk Management system in detail because it was an important
part of how the Board and the Finance Committees evaluated the risks associated
with the LJM partnerships. That will become apparent, as I will now turn to the
specific LJM transactions that were the subject of the Special Committee’s report.

D. Transactions Discussed in the Special Committee Report

1. The Rhythms Net Connection Transaction

Enron had within its portfolio certain highly volatile investments, such as
Rhythms NetConnection. Enron, as has been discussed, was required to use mark
to market accounting on its “merchant” investments. That combination of volatile
investments and mark to market accounting created instability and unpredictability
in the Company’s income statement. Putting in place hedges to mitigate and sta-
bilize those risks was an important and sound thing to do. I don’t think anyone can
seriously question that Enron should have taken steps to hedge its risks. Indeed,
just this week, I learned that the directors of Ford were sued by a class of share-
holders because they failed to put in place hedges on significant and volatile invest-
ments in metals Ford used in catalytic converters.

The Special Committee was highly critical of Enron’s decision to use forward con-
tracts on its own stock in its hedging activities. I make the following observations.

First, the Report recognizes that at the time these transactions were authorized,
Enron had significant unrealized value in forward contracts previously issued on its
own stock. These forward contracts were written by Enron in order to hedge the ex-
pense of Enron’s stock-based incentive compensation plan. In simple terms, Enron
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wrote forwards at today’s prices in order to protect itself against the risk that its
stock would appreciate in value and thus make its incentive compensation plan
more expensive. The Report does not criticize this decision. I believe that this is a
common business practice.

The Report also notes that these forward hedges had been very successful. As a
result of the appreciation of Enron’s stock price, Enron was now able to purchase
Enron stock at a substantial discount to the then existing market price. In fact, the
value in these forwards—called the UBS forwards in the presentations made to us—
was in the hundreds of millions of dollars. That value was an asset to Enron’s
shareholders. We were told, both by the company’s management and by its account-
ants, that the most effective way to capture this value was to use this asset to sup-
port hedging transactions with a third party.

The Report contends, based on advice from the Special Committee’s accounting
consultants, Deloitte & Touche, that Enron’s decision to use the forward contracts
to hedge other risks was improper. It is not specific as to why this is so. It does
not specify which accounting rules, in particular, were allegedly violated by this
practice. Nor did the Special Committee know whether Deloitte as a firm agreed
with its consultants’ conclusions. In my view, it is more important to bear in mind
what the Board actually knew when it made this decision.

What I knew was this. As a director, I was told that the Company had assets—
in the form of forward contracts—that had appreciated significantly in value. I be-
lieved it made sense to try to find a way to use that value most effectively for the
benefit of the shareholders. I, like the others on the Board, turned to Arthur Ander-
sen for advice concerning whether the transactions being proposed made sense from
an accounting perspective. As has been said by Andersen officials in testimony, Ar-
thur Andersen was “very much involved in giving [its] advice as to whether these
structures passed the accounting rules.” The Report is even more explicit: “There
is abundant evidence that Andersen in fact offered Enron advice at every step, from
inception through restructuring and ultimately to terminating the Raptors. Enron
followed that advice.”

As Board members, we fulfill our duty to the shareholders when we act “through
one of [our] Committees or through the use of outside Consultants.” We relied on
Arthur Andersen to assure us that these transactions were appropriate and permis-
sible. They assured us they were. The Rhythms Net hedge also was the subject of
a separate fairness opinion by PriceWaterhouse Coopers. The Rhythms Net trans-
action with LJM, as with all of the hedging transactions that were disclosed to us,
were heavily scrutinized by our inside and outside counsel. As a result, until these
transactions were restated, we had no reason to believe these transactions were in
any way improper or impermissible.

Let me be absolutely clear. I knew that Rhythms Net, and later the Raptor trans-
actions, involved the use of forwards on Enron stock. That fact was also disclosed
in Enron’s public filings. This matter is set out in Enron’s regulatory filings, in dis-
closures that Arthur Andersen and Vinson & Elkins assured us were both sufficient
and proper. What I did not then know is what the accounting consultants to the
Special Committee now have said, namely that in their opinion this wasn’t per-
mitted under the accounting rules.

Media accounts of the Special Committee report seemed to imply that the Board
of Directors knew that the LJM transactions, in particular the Raptor hedges, were
undertaken for the purpose of creating fictitious earnings. I could not disagree more.

The transactions that were presented to us—and many were not—were presented
as valid economic hedges of Enron’s risks, using the gains in the Enron stock for-
ward positions. I want to make clear that I never understood, and was not told, that
the business purpose of entering into the LJM transactions was to create fictitious
earnings. Quite the contrary, I was told that the LJM transactions were being un-
dertaken to hedge the risks and volatility of our assets, and to assist Enron in ob-
taining additional third-party debt and equity capital on favorable terms to Enron
shareholders to support the company’s growth.

The Report concludes otherwise, based in part on an unverified handwritten note
by the corporate secretary, to the effect that a particular Raptor transaction “does
not transfer economic risk but transfers P & L volatility.” From that single ref-
erence, which is inconsistent with the very document on which it is written, the Re-
port generalizes that the Board knew these hedges did not really shift risk. That
note is inconsistent with my recollection of the events at that meeting, and with the
minutes of the meeting, prepared by the same secretary, that were approved and
ratified by the committee as a whole.

Of equal importance, I am aware of specific representations to the Board that con-
trovert the contention that the Board understood these hedges weren’t real hedges.
First, in an Audit Committee meeting—in the presence of Arthur Andersen—the
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Audit Committee was advised that the LJM transactions were not earnings related
but were, instead, primarily related to deconsolidations, securitizations or monetiza-
tions of assets. Arthur Andersen did not disagree with this statement. Second, as
I indicated earlier, every presentation of the LJM and Raptor transactions described
them as financial hedges for Enron’s risks. If the hedges were imperfect, or if they
were impermissible under the accounting rules, no one made the Board aware of
that fact.

Finally, I want to emphasize that the particular transactions cited by the Com-
mittee, including myself, as evidence of earnings improprieties were transactions
that either were not disclosed to the Board or that were, in fact, affirmatively mis-
represented to us. I list a few of them here to illustrate the point.

2. Transactions Not Disclosed to the Board

a. Raptor III/New Power—The Report notes that a vehicle called Raptor III was
created by Enron management, purportedly to hedge an investment in New Power
stock. The Report makes clear that this transaction was never disclosed to the
Board by anyone in management, although it was reviewed by Andersen.

I cannot and will not defend this transaction. It seems obvious to me that one
cannot hedge an investment in New Power with warrants on the same New Power
stock. It is equally obvious to me that the terms of this transaction, which seem to
me to fail to properly value the New Power stock being contributed, were grossly
unfair to Enron. We did not know that at the time, and neither company manage-
ment nor Arthur Andersen—which was involved in valuing this transaction—told us
the truth about it.

This particular transaction would and should have been avoided by simple adher-
ence to the controls we put into effect. The Board of Directors required Messrs.
Causey, Buy and Skilling to determine that each of the LJM transactions were fair
to Enron. Of equal significance, given the size of the transaction, this transaction
plainly required Board approval before it could be authorized. For reasons I do not
understand, these approval requirements were ignored in this instance.

These approval requirements were known to Arthur Andersen. It was a critical
part of the internal controls that they implemented at our direction, and that they
were required to audit as Enron’s internal and external auditors. That Andersen at-
tended any number of subsequent Board and committee meetings, yet failed to raise
this control failure, among others, with us, simply is astonishing.

b. Raptor Recapitalization—The credit problems with the Raptor entities which
began in late 2000 were not disclosed to the Board. The decision in early 2001 to
recapitalize the Raptor structure with an $800 million forward contract on Enron
stock was, likewise, concealed from us.

Given its magnitude, and the critical issues it raised, this transaction is one that
absolutely required Board approval. The existing risk management mechanisms also
should have, but did not, reveal this to the Board. At each Finance Committee meet-
ing, Mr. Buy presented to the Finance Committee a list of the Top 25 credit expo-
sures for Enron. In February of 2001, when the Raptors were allegedly $350 million
underwater, neither Raptor nor LJM appeared on the list that Mr. Buy presented
to the Finance Committee, nor did he, Mr. Fastow, or Mr. Skilling, all of whom were
in attendance at that meeting, raise this mat

As has been disclosed in the press, on February 5, 2001, Arthur Andersen held
an internal meeting in which it expressed significant concern about the credit capac-
ity of the Raptor vehicles and the quality of the earnings being attributed to them.
Just one week later, however, with full knowledge of the Raptor credit problems,
Arthur Andersen assured the Audit Committee that Enron would receive a clean
audit opinion on its financials. Andersen also told the Audit Committee that there
were no material weaknesses in Enron’s internal controls—even though one week
earlier its auditors had discussed, but not shared with the Board, the fact that the
golntrolf1 imposed by the Board for these related party transactions were not being
ollowed.

Had the Raptor restructure been presented to the Board, the Board might well
have chosen the alternative—to shut down the Raptors—would have by definition
avoided the accounting error related to issuance of new equity which accounted for
the bulk of the $1.2 billion reduction in shareholders’ equity we took in October. I
find this to be particularly tragic.

Andersen’s failure to disclose its concerns to the Board, as with management’s
marked disregard for the required internal controls and lack of candor with respect
to information owed to us, deprived the Board—us—of the ability to deal proactively
with this problem. We cannot, I submit, be criticized for failing to address or remedy
problems that were concealed from us.
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c. Churned Transactions—The Report notes that there was an observable pattern
of assets being sold to LJM in one quarter, with earnings being booked, only to be
repurchased by Enron in the following quarter. This, too, was concealed from the
Board. As best as I can tell, the lists of transactions presented to the Board for their
review did not include these “churned” transactions. Of equal importance, I cannot
fathom why Messrs. Causey, Buy and Skilling would have authorized such activity
to begin with—much less why they would have failed to call it to our attention. Ar-
thur Andersen and our lawyers may have been aware, as well, of these transactions
because they either audited or documented them for Enron. They said nothing to
the Board either.

Certainly neither I, nor any other outside director, would have permitted this to
occur had we been aware of it.

B. The Board was Not Informed of Critical Information

The Report makes clear that important facts about many of these transactions
were concealed from, or affirmatively misrepresented to, the Board of Directors. I
attribute this to a failure not of controls, but of character. Everyone involved in
these transactions—including Arthur Andersen, Vinson & Elkins, Andrew Fastow,
Jeff Skilling, Rick Buy, Rick Causey and our internal legal counsel—knew that the
Board had imposed extensive procedures to ensure that a critical overarching re-
quirement would be met: Before any transaction could be approved, it had to be
demonstrated that the transaction was on terms that were fair to Enron and nego-
tiated at arms’ length. Had that single control—much less all of the other controls
we had imposed—been adhered to, none of these unfair transactions could have
been approved.

As the Committee Report indicates, Andersen, in connection with the 10Q and
10K reports, and Vinson & Elkins, in connection with the Proxy, were required to
ensure that our disclosures were truthful, complete and met the SEC requirements
in dealing with related parties. As the Report indicates, there is much evidence that
they did not fulfill their responsibilities.

Thus, while the Report contends that our controls were inadequate, it is more ac-
curate to say they were ignored by those responsible to implement them. A few ex-
amples will suffice to illustrate the point.

1. Chewco

There is no suggestion in the Report that any Board member knew that Chewco
was, in fact, an affiliated transaction.

Plainly, however, this fact was known to Vinson & Elkins. They drafted the trans-
action documents that created Michael Kopper’s interest in this transaction. That
interest, it is undisputed, was a violation of Enron’s Code of Conduct. It was never
presented to or authorized by the Board.

Andrew Fastow and Michael Kopper both knew this violated the Code. It appears
that this was known to other Enron employees within the legal department as well.

2. Rhythms

The decision to unwind the Rhythms transaction was not disclosed to the Board.
Our requirement that all related party transactions be reported to the Audit Com-
mittee therefore was violated.

This, too, is a transaction that was grossly unfair on its face—but, as the Special
Committee report states, we simply didn’t know about it. I am horrified that Mr.
Fastow and other employees of Enron apparently have profited, secretly, at Enron’s
expense as a result of this transaction. I am particularly unhappy that Enron em-
ployees were permitted to participate in what clearly seems to be a corporate oppor-
tunity.

Importantly, however, this transaction could not have occurred had our Code of
Conduct been followed in two important respects. First, the Code of Conduct’s re-
quirement that transactions be on terms fair to Enron remained in effect as to all
LJM transactions. That was emphasized, repeatedly, by the Board and was incor-
porated expressly into the LJM approval processes. Under no circumstances should
a transaction this unfair ever have been authorized.

Second, we never authorized any other employee to participate in any self-dealing
transaction. Thus, Messrs. Kopper, Fastow, Glisan and others all consciously and
deliberately violated the Code of Conduct in connection with these events. Mr.
Causey, who knew the terms of the unwind, also failed in his obligation to report
to us both the existence—and the unfair terms—of this transaction. Mr. Skilling,
who was required to monitor the LJM transactions apparently failed, as well, in this
obligation.
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3. Raptor 1

The Report makes clear that this transaction was materially and deliberately mis-
represented to the Board. Throughout the Board minutes and in the presentation
materials, the Board was assured that the projected return for this transaction was
30%. In fact, as is evident from Deal Approval sheets signed by Ben Glisan, and
Scott Sefton, management of the company knew that LJM’s projected return was,
in fact, a minimum of 76%. Mr. Fastow also must have known these facts, because
they were presented to the partners of LIM2 at their annual meeting. Both Mr.
Glisan and Mr. Fastow attended the Board meeting where Raptor was presented.
Neither of them told us the true rate of return they had projected.

4. Rhythms Restatement

It is also important, I believe, to point out that the restatement of $100 million
in earnings from the Rhythms transaction is not the result of a hedge that “didn’t
work.” There has never been any question that—as PriceWaterhouse Coopers as-
sured us—the transaction was authorized on arms’ length terms that were fair to
Enron. To the contrary, as Arthur Andersen has acknowledged, this transaction had
to be restated solely because of an accounting error. None of us could have antici-
pated that Arthur Andersen, which was heavily involved in structuring this trans-
action, would make a technical error on a matter of this importance. We relied on
them to ensure that this transaction was both permissible under the accounting
rules and to be sure that it was structured properly, in compliance with those rules.
That they failed in that obligation is a great disappointment to all of us.

III. CONCLUSION

All transactions with LJM were required to be on terms that were fair to Enron
and negotiated at arms’ length. Had that requirement been adhered to, none of the
unfair transactions criticized in the report could—or should—have occurred.

What happened at Enron has been described as a systemic failure. As it pertains
to the Board, I see it instead as a cautionary reminder of the limits of a Director’s
role. We served as directors of what was then the 7th largest corporation in Amer-
ica. This was a part-time job. It was necessarily limited by the nature of Enron’s
enterprise—which was worldwide in scope, employed more than 20,000 people, and
engaged in a vast array of trading and development activities. By force of necessity,
we could not know personally all of the employees. As we now know, key employees
whom we thought we knew proved to disappoint us significantly. Although I am not
a lawyer, I have found the following paraphrase to be an accurate description of
both the scope—and the limitations—of a corporate director’s role:

The very magnitude of the enterprise requires directors to confine their control
to the broad policy decisions. That we did this is clear from the record. At the meet-
ings of the Board and its committees, in which all of us participated, these questions
were considered and decided on the basis of summaries, reports of management and
corporate records. These we were entitled to rely upon. Directors are also, entitled
to rely on the honesty and integrity of their subordinates and advisers until some-
thing occurs to put them on suspicion that something is wrong.

We did all of this, and more. Despite all that we tried to do, in the face of all
the assurances we received, we had no cause for suspicion until it was too late.

Mr. GREENWOOD. Thank you, Mr. Winokur. We certainly appre-
ciate all of your testimony today.

The Chair recognizes himself for 5 minutes for purposes of in-
quiry, and let me start with you, Mr. Skilling. During your vol-
untary interview with our committee staff, and then today in your
opening statement, you repeatedly have stated that you believe
that the related transactions in question were beneficial to Enron
and not sham transactions.

However, the Special Committee’s report and additional docu-
ments make clear that these transactions were not true hedges. Ac-
cording to the minutes of the May 1, 2000, Finance Committee,
Ben Glisan presented Raptor I and described it as “a risk manage-
ment program to enable the company to hedge the profit and loss
volatility of the company’s investments.” And if you'd like to refer
to that document, it’s Tab 4 in your notebook.
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While not mentioned in the minutes, the Finance Committee was
also given information suggesting that the Raptor vehicle was not
a true hedge. Notes on the three-page written presentation mate-
rials titled “Project Raptor: Hedging Program for Enron Assets”—
apparently taken by Enron’s corporate secretary. According to the
Special Committee’s report—that is on page 106—states, “Does not
transfer economic risk, but transfers P&L—profit and loss—vola-
tility.”

Was this the primary goal and benefit of these transactions, Mr.
Skilling?

Mr. SKILLING. It was my understanding, and I believe it was the
understanding of the Board, that the transaction, the purpose of
the transaction, was to provide a real hedge of certain high tech-
nology investments that had been extremely attractive for Enron
over the last year and a half.

Compensation was provided, and in return derivatives were writ-
ten that should have protected that position. That was my under-
standing of the nature of the transaction.

Mr. GREENWOOD. How would you explain, then, the corporate
secretary at that Board meeting handwriting in, “Does not transfer
economic risk, but transfers profit and loss volatility”?

Mr. SKILLING. I think you would probably have to ask——

Mr. GREENWOOD. You were there, I believe.

Mr. SKILLING. Well, there is an issue as to whether I was actu-
ally—the particular meeting that youre talking about was in Flor-
ida, Palm Beach, Florida. And on the day of the meeting the power
had gone out at 3 in the morning, and we were scrambling to get
it fixed. Never mind. I was incorrect. I take it back.

Mr. GREENWOOD. So were you at this meeting, in fact, this Board
meeting?

Mr. SKILLING. I don’t know. I don’t recall, but I—I don’t recall.

Mr. GREENWOOD. Okay. You have not checked records that you
might have as to your whereabouts?

Mr. SKILLING. Well, I would have been in at least a portion of
the meeting. Was I there for the entire meeting? I just don’t recall.

Mr. GREENWOOD. All right. Here is what we have. This is min-
utes of that meeting, May 1. Committee members present: Ronnie
Chan, Jerome Myers, a whole long list. And it lists you as being
there, as well as Mr. Buy, Mr. Causey, Mr. Fastow, Mr. Glisan,
etcetera. So you were there. The meeting was supposed to begin at
4. Tt actually began at 4 minutes after 10 on May 1. So you’re not
disputing that you were at this meeting.

Mr. SKILLING. I just don’t recall, Mr. Chairman.

Mr. GREENWOOD. Can you imagine why the minutes would in-
clude you as being present at the meeting if you weren’t there?

Mr. SKILLING. Well, if I stepped out of the meeting for some pe-
riod of time. I just don’t recall.

Mr. GREENWOOD. Okay. So you don’t recall—it is your testimony
under oath today that you do not recall any discussion at that
Board meeting that would have led you or anyone else to believe
that, in fact, this did not transfer economic risk, but transfers prof-
it and loss volatility? Is that——
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Mr. SKILLING. I do not recall any discussion at that meeting that
would have suggested that there was no economic risk transfer
from the transaction.

Mr. GREENWOOD. Okay. In retrospect, do you believe it was a
true hedge?

Mr. SKILLING. There is nothing I have seen that would suggest
anything different to date.

Mr. GREENWOOD. Let me go to this question, Mr. Skilling. The
Special Committee’s report is most critical of the lack of oversight
by management of the transactions. It states that management had
the “primary responsibility for implementing the Board’s controls.”
However, the Special Committee finds that no one was minding the
store. Further, that the “most fundamental management control
flaw was the lack of separation between LJM and Enron personnel
and the failure to recognize that the inherent conflict was per-
sistent and unmanageable.”

“Fastow, as CFO, was in a position to exert great pressure and
influence, directly or indirectly, on Enron personnel who were nego-
tiating with LJM. Enron employees worked for LJM while still in
their Enron offices, side by side with people who were acting on be-
half of Enron.” That is a closed quote from the report.

These are pretty strong statements against the management of
Enron, of which you were one, Mr. Skilling. How do you refute
these allegations, or do you?

Mr. SKILLING. To the best of my knowledge, the procedures that
were enacted by the Board should have been effective at managing
the conflict of interest that was involved.

Mr. GREENWOOD. During the committee staff interview with you
in December 2001, just 4 months after you left Enron, August 14,
2001, you said that, “The company was in the best shape it ever
was.”

I would like for you to explain that statement in light of the fact
that Enron has, subsequent to your departure, declared bank-
ruptcy, fired its auditor, discovered massive insider dealing by its
CFO and other employees, fired its CFO, treasurer, and one of its
general counsels, seen Ken Lay’s resignation as President and CEO
and as Director, laid off over 4,500 employees, and has since
reneged on its promise to pay them a severance, is under investiga-
tion by both Houses of Congress, the Department of Justice, and
the SEC, had to restate its earnings from 1997 to 2000 in the
amount of $586 million, and had to announce an equity writedown
of $1.2 billion, not to mention likely additional earnings adjust-
ments in excess of a billion dollars that indicates that Enron was
not even profitable while you were at the helm as CEO.

Enron’s condition today seems nothing like being in good shape.
How do you explain this?

Mr. SKILLING. All I can say is on August 14, the date that I left
the company, I believed that the company’s financial statements
were an accurate reflection of its financial condition. Beyond that,
there were a number of areas that we had made significant
progress in the last 6 months. As you remember, there was a ter-
rible issue related to the California energy crisis. By that point,
prices had dropped. It looked as if the California energy problem
had been contained and resolved.
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Second of all, the broadband business. As we all know, in the
first quarter of 2001, the stock and equity prices for broadband
companies were under enormous pressure. We had restructured
that business, two separate restructuring activities, the first in late
March of 2001, the second in late June of 2001, and we believed
that we had significantly reduced any exposure, further exposure
from the broadband business to the rest of Enron’s activities.

And third, and probably most important in my mind, we had
completed the best quarter we had ever had, the second quarter of
2001, in our wholesale merchant business. The growth rates had
remained at levels that, quite frankly, were extremely high, and
the profitability from the business was extremely good. So on Au-
gust 14, again, I believe the financial statements were an accurate
reflection of the state of the company, and I believed that we had
made progress on a number of different dimensions that put the
company in a good position for the future.

Mr. GREENWOOD. Mr. Skilling, a massive earthquake struck
Enron right after your departure. And people in far inferior posi-
tions to you could see cracks in the walls, feel the tremors, feel the
windows rattling, and you want us to believe that you sat there in
your office and had no clue that this place was about to collapse.

Mr. SKILLING. On the day I left, on August 14, 2001, I believed
the company was in strong financial condition.

Mr. GREENWOOD. My time has expired. The Chair recognizes the
gentleman from Michigan, Mr. Stupak.

Mr. StUPAK. Thank you, Mr. Chairman.

Mr. Skilling, The New York Times this morning described you
as, and I am going to quote, “the ultimate control freak, a sort of
hands-on corporate leader, who kept his fingers in all pieces of the
puzzle.” And The Times isn’t the first publication to describe you
this way. Do you really want us to believe and the American people
to believe that a control freak was ignoring the very transactions
that were providing 70 percent of the company’s revenues in 2001?

Mr. SKILLING. First, with all due respect, the 70 percent, I don’t
know where that comes from, and we would have to spend some
time discussing that. But in terms of the assertion by The New
York Times that I was a control freak, I think probably a more ac-
curate description would be that I was a controls freak. We had a
company that was an enormous organization that was far flung
across the globe.

We had to put in place the ability for our managers across the
world to make decisions on a timely basis. To do that, we put in
force what I believe was a very effective control structure for the
company. And if you would like I could go into some of the ele-
ments of that control structure.

Mr. STUPAK. No, because the earlier panel—one of the witnesses
there described you as being intense hands-on, not a control freak
but an intense hands-on, that you really knew every part of this
operation. From 1997, you were Chief Operating Officer until you
became the CEO. So you are either one or two in the company for
the last 4 years. And from what I have heard from your testimony
today, you don’t know what went on. Everything was fine when you
left.
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Mr. SKILLING. Congressman, Enron Corporation was an enor-
mous corporation. Could I have known everything going on every-
where in the company? I had to rely on the best people. We hired
the best people. We had excellent, excellent outside accountants
and law firms that worked with us to ensure

Mr. StupAK. With all due respect, Mr. Skilling, you couldn’t even
answer the Chairman’s question about a Board meeting. You know,
the Board meetings, that was May 1 the one he asked you about.
Every Board meeting, when you leave the room, anyone leaves the
room, it is all marked in there—left the room for a short period of
time. So the transaction that the Chairman was asking you about
you certainly were there. You certainly were there.

Mr. SKILLING. Well, first of all

Mr. STUPAK. But let me just ask you a couple of other questions,
then.

Mr. SKILLING. Sure.

Mr. StupAK. You were COO when LJM1 was initiated, were you
not?

Mr. SKILLING. Yes.

Mr. STUPAK. And you were also the COO when LJM2 was cre-
ated, were you not?

Mr. SKILLING. Yes, that is correct.

Mr. STUuPAK. And you were also the COO when JEDI was cre-
ated, were you not?

Mr. SKILLING. I was not. I believe at that time I was Chairman
and Chief Executive Officer of Enron Capital and Trade, which was
our wholesale merchant business.

Mr. StupaK. Okay. Well, you were the COO, then, when Chewco
was set up.

Mr. SKILLING. I don’t believe so. I believe I was still Chairman
and Chief Executive Officer.

Mr. StupaK. Well, that was later in 1997. When in 1997 did you
become COQO?

Mr. SKILLING. It was January—I believe January 1997.

Mr. StuPAK. Okay.

Mr. SKILLING. I think that’s correct.

Mr. STUuPAK. Well, the side agreement between Chewco and JEDI
was—I believe testimony earlier today was December 1997, so you
would be COO then.

Mr. SKILLING. Then I would have been, yes.

Mr. STtuPAK. Okay. Now, in looking at all of this, and in looking
at your code of ethics, it says—it is on page 49, investments and
outside business interests of officers and employees. And you asked
from every person complete loyalty to the best interests of the com-
pany and a maximum application of skill, talent, education, to the
discharge of the job responsibilities without any reservation what-
soever.

“Therefore, it follows that no full-time officer or employee
should”—I will go to B—“make investments or perform services for
his or her own related interests in any enterprise under any cir-
cumstances for the reason or nature of the business conducted by
such enterprise. There is, or could be, a disparity or conflict of in-
terest between the officer and the employee and the company.”
True statement, right, that code of ethics there?
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Mr. SKILLING. I assume that is our code of ethics.

Mr. STuPAK. Okay. Then why did you then waive that code of
ethics for Mr. Fastow, not once but twice, to create these compa-
nies, these SPEs?

Mr. SKILLING. You are asking a somewhat different question.
You were asking about Chewco. Is it Chewco that you are inter-
ested in, or are you interested in

Mr. STUPAK. No, no. No, I am asking about—you were there
when all of these—you were the COO when all of these were cre-
ated.

Mr. SKILLING. Yes.

Mr. StUuPAK. Especially the side agreement, which is the real
problem between Chewco and JEDI. So they sell an asset, the next
day they sell it back, real roundabout way to make a lot of money
here for some people.

Mr. SKILLING. Sir, I don’t believe there were any transactions
subsequent with Chewco. To my knowledge, there were no trans-
actions with Enron subsequent to the Chewco purchase of JEDI.

Mr. STUPAK. There was a conflict on June 28, 1999. I am refer-
ring to the Board meetings. I believe it is number 7 in your book.
And if you look on page 2 and page 3, page 3 in particular, “Re-
solved, therefore, the Board hereby adopts and ratifies the deter-
mination by the Office of the Chairman, pursuant to the company’s
conduct of business affairs, investments, and outside business in-
terests of officers”—the thing I just read to you—*“and, therefore,
that participation of Andrew S. Fastow as the managing party,
manager of the partnership, will not adversely affect the interests
of this company.”

You and the Board did it on June 28, 1999. You did it again for
Mr. Fastow again on October 11 and 12, 1999. And on October 11,
1999, it is found on page 18 of your Board meetings. Is this part
of your creative corporation that you

Mr. SKILLING. Sir, I think we are going to need to go back. If we
want to answer this accurately, we are going to need to go back
specifically—at specific separate transactions. The Chewco trans-
action, there was no waiver.

Mr. STUPAK. Oh, wait a minute. Wait.

Mr. SKILLING. To my knowledge, there was no waiver of the code
of conduct for the Chewco transaction. On LJM1, there was a waiv-
er of the code of conduct that was based on a fairness opinion that
we had from an accounting firm that the transaction was in the in-
terest of Enron shareholders. On LJM2, we recognized that there
was a potential creation of conflict of interest. To mitigate or elimi-
nate that conflict of interest, we established some very tight con-
trols to ensure that Enron’s interests would be protected.

At no time did I enter into any transaction or was I personally
involved in any transaction that I believed was not fully in the in-
terest of Enron shareholders.

Mr. STUPAK. And the controls didn’t work, and those controls
were—that were there in your code of ethics, you waived them.

Mr. SKILLING. The code of ethics does not have a description of
codes or specific procedures to be followed. The code of ethics is a
code of ethics that was waived in lieu of establishing a range of
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very sophisticated procedures to eliminate the conflict of interest so
that Enron could benefit from the creation of these

Mr. STUPAK. And they never did.

Mr. GREENWOOD. The time of the gentleman——

Mr. StUuPAK. They never did benefit.

Mr. GREENWOOD. [continuing] from Michigan has expired.

The Chair recognizes the gentleman from Louisiana, Mr. Tauzin,
for 5 minutes.

Chairman TAUZIN. Thank you, Mr. Chairman.

Mr. Winokur, in your testimony you say that the report makes
it clear that those in management in whom you relied to tell us the
truth did not do so. Was Mr. Skilling one of those people?

Mr. SKILLING. Sir, I missed it. Is that directed at——

Chairman TAUZIN. I have asked Mr. Winokur the question.

Mr. WINOKUR. I think it is for me.

Mr. SKILLING. That is what I thought. I just missed

Mr. WINOKUR. Congressman, I believe the report says that we
have conflicting information about the Raptor transaction.

Chairman TAUZIN. Please answer the question. You said that
people in management did not tell you the truth. Was Mr. Skilling
one of those people?

Mr. WINOKUR. I don’t believe that Mr. Skilling ever lied to us.
No, sir.

Chairman TAUZIN. Did he tell you the whole truth?

Mr. WINOKUR. I believe that management, including a large
number of people, did not disclose items we were entitled to re-
ceive.

Chairman TAUZIN. Well, let us look at the secrets that were kept
from the Board according to you, Mr. Jaedicke. One of the seven
deadly secrets you mentioned in your testimony at page 10, and I
will go through four of them. The first is that the Board didn’t
know that Mr. Kopper was involved in LJM. Is that correct, Mr.
Jaedicke?

Mr. JAEDICKE. We did not know he was involved in LJM. That
is correct.

Chairman TAUZIN. Right. Let us turn to you, Mr. Skilling. Did
you know that Mr. Kopper was involved with LJM?

Mr. SKILLING. Yes, I did.

Chairman TAUZIN. Did you tell the Board?

Mr. SKILLING. I don’t recall.

Chairman TAUZIN. Let us look at the second deadly secret. The
Board was not informed and did not approve of any other Enron
employees besides Mr. Fastow working for or having financial in-
terest in LJM. Mr. Skilling, did you know that other employees be-
sides Mr. Fastow had interest or investments in LJM deals?

Mr. SKILLING. I did not.

Chairman TAUZIN. You did not know that. Who knew that?

Mr. SKILLING. Certainly, whoever had the records for financial
disbursements by LJM, which I assume would be the partnership
records, would know.

Chairman TAUZIN. You didn’t see the approval sheets that were
sent to you by Mr. Mintz on these deals?

Mr. SKILLING. I am sorry. What——
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Chairman TAUZIN. He sent them to you in May according to his
testimony. He sent you approval sheets on all of these deals, and
these deals outline who was negotiating for and against the cor-
poration. And they indicated in one case that Kopper was negoti-
ating for LJM, and Mr. Yaeger was negotiating for the corporation.
You have seen all of these sheets?

Mr. SKILLING. Can you give me a specific reference, Mr. Chair-
man, that I can look at?

Chairman TAUZIN. It is Tab 26.

Mr. SKILLING. Tab 26.

Chairman TAUZIN. You were not aware that Messrs. Glisan,
Morantz, Yaeger, and others had investments in deals that were
being done by LJM?

Mr. SKILLING. I had no knowledge that Messrs. Glisan, Morantz,
Yaeger, or Linn had interest in LJM.

Chairman TAUZIN. So Mr. Fastow never told you this?

Mr. SKILLING. He never told me that.

Chairman TAUZIN. And, therefore, you never communicated to
the Board that other members of the corporation were engaged in
investments in these corporations?

Mr. SKILLING. Mr. Chairman, I didn’t know.

Chairman TAUZIN. But you had your hands in everything. But
you didn’t know this.
th{. SKILLING. Have I said I had my hands in everything? I
thin

Chairman TAUZIN. Well, people have said you did.

Mr. SKILLING. [continuing] my comment was that this is a very
large corporation. We are a multinational corporation—operation
spread around the world. It would be impossible

Chairman TAUZIN. One of the seven deadly secrets apparently
that was kept from you, according to you, Mr. Jaedicke, was the
secret that the Board had sold—turned around and sold, rather, as-
sets right before the financial reporting period only to buy five of
them back immediately after the reporting period.

Mr. Skilling, were you aware of that fact?

Mr. SKILLING. I was not aware of that fact.

Chairman TAUZIN. You didn’t know that the company was selling
assets and repurchasing them after the financial reporting period?

Mr. SKILLING. There is only one asset that I was aware of that
was sold and repurchased, and that was an interest in LJM1 in a
project in Brazil, a power project in Brazil, that was called Queba.

Chairman TAUZIN. And, finally, fourth deadly secret. That the
Board was not told that Enron agreed to protect LJM from losses
on any of its transactions. Mr. Skilling, you deny knowing that at
all?

Mr. SKILLING. I absolutely unequivocally deny that there was
any arrangement, any agreement, period, that would have provided
a riskless rate of return to anyone that we dealt with as Enron
Corporation.

Chairman TAUZIN. Well, Mr. Jaedicke, you're telling me that that
is true and that you were never told of it. Is that correct?

Mr. JAEDICKE. Well, sir, I was quoting the findings of the Special
Committee here and saying we did not know—we did not have
available to us that information.
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Chairman TAUZIN. Let me quote you, then. On page 9 of your
testimony you say that one of the 13 controls that you put in

Mr. JAEDICKE. Right.

Chairman TAUZIN. [continuing] to make sure that there weren’t
any conflicts of interest, and that the special transactions would be
reviewed correctly—look at number 4. It says, “Not only that Buy
and Causey would approve all of these transactions, but that Jeff
Skilling, President and Chief Operating Officer, and Mr. Fastow’s
superior, also was to review and approve any transactions.” Is that
correct?

Mr. JAEDICKE. That is correct, sir.

Chairman TAUZIN. Were you aware that Mr. Skilling was refus-
ing to sign the approval forms?

Mr. JAEDICKE. No, sir, I was not.

Chairman TAUZIN. You were never told that he refused to sign
the forms.

Mr. JAEDICKE. No, sir, I was not.

Chairman TAUZIN. You also have a control number 6, that once
a year the Audit Committee, which I believe you chaired, is that
correct?

Mr. JAEDICKE. Right, sir.

Chairman TAUZIN. Was to review the transactions that had been
completed in the prior year. Did the Audit Committee do that?

Mr. JAEDICKE. Yes, they did, sir.

Chairman TAUZIN. Did you ever see these approval forms at all?

Mr